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L.D. 123

Date: (Filing No. H- )

JUDICIARY

Reproduced and distributed under the direction of the Clerk of the House.
STATE OF MAINE

order;from another state. For registering a

section 2'in §2-106 in subsection 3 by striking out all of
32 snLBL.D, ) and inserting the following:

T

15 descendan 4§ and'

Amend t ﬁart A in section 2 in §2-113 by striking out all of subsection 1
(page 31, lines 27

 in L.D.) and inserting the following:

"1, Parent barred from inheriting though child. A parent is barred from inheriting
through intestate succession from or through a child of the parent if:

A, The parent’s parental richts were terminated and the parent-child relationship was
not judicially reestablished; or

B. The child died before reaching 18 years of age and there is clear and convincing
evidence that immediatelv before the child’s death the parental rights of the parent
could have been terminated under the laws of this State other than Articles 1 to 8 on
the basis of nonsupport, abandonment, abuse, neglect or other actions or inactions of
the parent toward the child.'
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COMMITTEE AMENDMENT“  "to HP. 91, L.D. 123

Amend the bill in Part A in section 2 in Article 2 by striking out all of subpaﬁ 2 and
inserting the following:

'SUBPART 2
PARENT-CHILD RELATIONSHIP

§2-115. Determination of parentage for purposes of intestate succession

Unless otherwise provided in this subpart, "parent" for purposes of intestate
succession means a person who has established a parent-child telationship with the child
under Article 9 or Title 19-A, chapter 61 and whose paréntal rights have not been
terminated.

§2-116, Effectofa pending petition

petitioner's death, the subject of the petitioni
intestate succession purposes and may_inherit *f

f patentage.
parent
An order grantingan: i i ) 5 former parents of all legal rights,
powers, privileges: duties and ‘6bligations concerning the adoptee, including
the right to ink X tee. An adoptee, however, may inherit from

the adoptee's former

Amend the
(page 43, lines 1

'2. Valuation, The value of property is determined as follows.

A. The value of property included in the augmented estate under section 2-205,
2-206 or 2-207 is reduced in each category by enforceable claims against the included
property.

B. The value of property includes the commuted value of any present or future

interest and the commuted value of amounts payvable under any tirust, except as
provided in paragraph C, life insurance settlement option, annuity contract, public or

0 20 in L.D.) and inserting the following:
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COMMITTEE AMENDMENT* "t H.P. 91, L.D. 123

private pension, disability compensation, death benefit or retirement plan or any
similar arrangement, exclusive of the federal Social Security system,

C. The value of a surviving spouse's beneficial interest in a trust from which
distributions of both income and principal to the surviving spouse are subject to the
trustee's discretion, regardless of whether that discretion is expressed in the form of a
standard of distribution, is presumed to be 1/2 of the total value of the trust estate
unless a different value is established by proof; except that the value of a surviving
spouse's beneficial interest in a trust from which distributions of both income and
principal to the surviving spouse are subject to the trustee’s discretion, without an
ascertainable standard, is presumed to be the full value of the‘tfust estate if the spouse
is the sole trustee of the trust.' 4

'§2-403. Exempt property

In addition to the homestead allowangé:

: rJ‘*‘of any security.ifiterests in the
mited to. in household furniture,
If there 18 1o suwiving spouse,

less than $15<0
property in the estatw ‘ pouse or Ohll(if are entitled to other assets of the estate, if
any, to the extent ne ; ake up the*&l 5,000 vaiue Rights to exempt mopertv and

1. Definitions; As used in this section, unless the context otherwise indicates, the
. = . .
following terms have the following meanings.

A. "Distribution date" means the date when an immediate or postponed class gift
takes effect in possession or enjoyment.

B. "Relative" has the meaning set forth in section 2-1135.

2, Terms of relationship. A class gift that uses a term of relationship to identify the
class members includes in the class a child of parents regardless of their martial status,
and their respective descendants if appropriate to the class, in accordance with the rules
for intestate succession regarding parent-child relationships.
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COMMITTEE AMENDMENT *  *to HP, 91, L.D., 123

3. Relatives by marriage, Terms of relationship in a soverning instrument that do
not differentiate relationships by parentage, including relatives of parents, from those by
marriage, such as uncles, aunts, nieces or nephews, are construed to exclude relatives by
marriage, unless:

A. When the soverning instrument was executed, the class was then and foreseeably
would be empty; or

B. The language or circumstances otherwise establish that relatives by marriage were
intended to be included.

;,gpverning instrument
shared, such as brothers,
telationships regardless of

4. Relatives of shared parentage. Terms of relationshipsi
that do not differentiate relationships by whether all parents

sisters, nieces or nephews, are construed to include all typi
whether relatives share all parents,

is not the parent, the transfelol or a relativ
parent-child relationship with the child befg;‘e

6. Class-closing rules, The following prév
closing rules.

tess of being adopted when the class closes is
t when the class closes if the adoption is subsequently

A in-Section 2 by striking out all of §3-607 (page 127, lines 30
the following:

'§3-607.

1. Order. Gﬁ petition of any person who appears to have an interest in the estate,
the court by temporary order may restrain a personal representative from performing
specified acts of administration, disbursement or distribution, or exercise of any powers
or discharge of any duties of the personal representative's office, or make any other order
to secure proper performance of the personal representative's duty, if it appears to the
court that the personal representative otherwise may take some action that would
jeopardize unreasonably the interest of the applicant or of some other interested person,
Persons with whom the personal representative may fransact business may be made

parties.

2. Hearing. The matter under subsection 1 must be set for hearing as soon as
practicable unless the parties otherwise apree. Notice as the court directs must be given

strammg personal representative
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COMMITTEE AMENDMENT *  "to H.P. 91, L.D, 123

to the personal representative and the personal representative's attorney of record, if any,
and to any other parties named as defendants in the petition.’

Amend the bill in Part A in section 2 by striking out all of §3-711 (page 136, lines 3
to 7 in 1.D.) and inserting the following:

'§3-711. Powers of personal representatives; in general

Until termination of the personal representative's appointment, a personal
representative has the same power over the title to property of the estate that an absolute
owner would have, in trust however, for the benefit of the creditors and others interested
in the estate. This power may be exercised without noticeghearing or order of court,
except as limited by this section. The personal representati ay not sef! or transfer any
interest in real property of the estate without giving notice a 1east 10 days prior to that
sa!e or tlansfer to any person succeedmg to an ‘1 erest in : Jtonerty, unless the

real estate without

this notice,'

Amend the bill in Part A in section 2 it |
g,the foliowmg*"

'A. The value of the entire gstate, wherever |o¢ . less liens and encumbrances,
does not exceed $40,000:'

Amend the bill in Part A in sect1
following;

§5-102, Definition

As used in this Article, unless the context otherwise indicates, the following terms
have the following meanings.

1. Adult. "Adult" means an individual at least 18 vears of age or an emancipated
individual under 18 vears of age.

2. Adult subject to conservatorship. "Adult subject to conservatorship” means an
adult for whom a conservator has been appointed under this Act,

3, Adult subject to guardianship, "Adult subiect to guardianship" means an adult
for whom a guardian has been appointed under this Act,
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COMMITTEE AMENDMENT “  ”to HP. 91, L.D. 123

4. Best interest of the minor. "Best interest of the minor" means the standard of the
best interest of the child according to the factors set forth in Title 19-A, section 1633,
subsection 3.

8. Claim. "Claim" includes a claim against an individual or conservatorship estate,
whether arising in contract., tort or otherwise.

6. Conservator. "Conservator" means a person appointed by a court to_make
decisions with respect to the property or financial affairs of an individual subject to
conservatorship. "Conservator” includes a coconservator,

conservatorship under this Act.

P

8. Full conservatorship. "Full conservatorship" meé &ins
the conservator all powers available under this Act. ,

9. _Full guardianship. "Full guardianship©ines
guardian all powers available under this Act

with 1espect to the per sonal affairs of an 1ndw1du
but does not include a guardian ad Jitem.

11. Guardian_ad htem. "Guﬁfd

12, Indwndual subiect to conseNators

whom a consgry

tor has |

1 appointed.

0_gu rdla'ﬁ'“ship. "Individual subject to guardianship"

s_restrictive alte1nat1ve" includes supported decision
makw gs*’sistance appointment of an agent by the individual,
‘includi ing appomtment inder a DGWGI of attorney for health care or power of attorney for

o

finances 01 appomtmerﬁ f a representative payee.

-onservatorshm. "Limited conservatorship" means a consgervatorship
that grants the conservator less than all powers available under this Act, grants powers
over only certain property or otherwise restricts the powers of the conservator.

17. Limited guardianship. "Limited puardianship” means a guardianship_that
grants the guardian less than all powers available under this Act or otherwise restricts the
nowers of the guardian,

18. Minor. "Minor" means an unemancipated individual who is under 18 years of
age.
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COMMITTEE AMENDMENT “ " to H.P. 91, L.D. 123

19. Minor subiect to conservatorship. "Minor subject to conservatorship" means a
minor for whom a conservator has been appointed under this Act.

20. Minor subject to guardianship. "Minor subject to guardianship” means a
minor for whom a suardian has been appointed under this Act.

21. Parent. "Parent" means a person who has established a parent-child relationship
with the child under Title 19-A, chapter 6] and whose parental rights have not been
terminated.

22. Person. "Person" means an individual, estate, busmess or nonprofit entity.
public_corporation, government or governmental subdivision enov or_instrumentality
or other legal entity.

23. Property. "Property" means anything that mgibe the gubject of ownership and
includes both real and personal property. tangible andAllifanglbie “otiany interest therein,

24. Protective arrangement instead of COI! rvatorshm "Profestive arrangement
instead of conservatorship” means a court 01d entered undel section 5=

related transaction.

27. Record. "Re

Commonwealth ¢f Puerto Rico, the United States Virgin Islands or any territory or

insular possession subject to the jurisdiction of the United States. "State" includes an
Indian tribe or band recognized by federal law or formally acknowledged by a state.

31, Suitable. "Suitable." with respect to a guardian for a minor, means that the
guardian can provide a safe and appropriate residence for the minor, understands and is
prepared to follow the terms of the appointment and understands and can address the
minor's needs and protect the minor from harm.

32. Supported decision making., "Supported decision making" means_assistance
from one or more nersons of an individual's choosing:
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COMMITTEE AMENDMENT “  “to H.P. 91, L.D. 123

A. In understanding the nature and consequences of potential personal and financial
decisions that enables the individual to make the decisions; and

B. When consistent with the individual's wishes, in communicating a decision once it
is made,

8§5-103. Facility of transfer

1. Transfer of money or personal property to minor, Unless a person required to
transfer money or personal property to a minor knows that a_conservator has been
appointed or that a proceeding for appointment of a conservator of the estate of the minor
is pending, the person may do so, as to an amount or value notfexcéeding $10.,000 a year,
by transferring it to: , fe:f

A. A person who has the care and custody of the? )
resides:; :

B. A guardian of the minor;

C. A custodian under the Maine Unifor

‘beal mg account 0; certificate in
eposit to the minor; or

2. Responsibility for proper “ap
property in compllance with this sectlom'

5 nancial bénefit. A guardian or other person
fora mnﬁar under subsection 1, paragraph A or B may
alth and we[feue of the minor and may not

v Jurisdiction and Enforcement Act and Title 4, section 152,
C: jf”'i rt has jurisdiction over a guardianship for a minor domiciled or
present in this Sfafe. The court has jurisdiction over conservatorship or protective
arrangement insteéad of conservatorship for a minor domiciled in or having property
located in this State.

2. Jurisdiction: adults. The court has jurisdiction over a guardianship,
conservatorship and an order for a protective arrangement instead of conservatorship for
an adult as provided in the Uniform Adult Guardianship and Protective Proceedings
Jurisdiction Act, Part 6.

3. Exclusive or concurrent jurisdiction. After service of notice in a proceeding
seeking a guardianship, conservatorship or protective arrangement instead of

Page 8 - 128LR0452(02)-1
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COMMITTEE AMENDMENT “ " to H.P, 91, L.D. 123

guardianship or conservatorship and until termination of the proceeding, the court in
which the petition is filed has:

A. Exclusive jurisdiction to determine the need for a guardianship, conservatorship
or protective arrangement;

B. Exclusive jurisdiction fo determine how property of the respondent that is subject
to the law of this State must be managed, expended or distributed to or for the use of
the respondent, an individual who is dependent in fact on the respondent or other
claimant:

C. Concurrent jurisdiction to determine the validity of a c_.lalm“agamst the respondent
or property of the respondent or a guestion of title conce; ng the property; and

D If a guardlan or conservator is appomted exclusn?”e Iu1i§ 'ctlon over issues related

Sy,

4, Exclusive and continuing |unsdlct10n.a A couwt that apbei s a p:ualdlan or

7

conservator, 01 authouzes a protectlve g angement mstead of

court terminates the proceeding or the am)omtmej
its terms.

R

§5-105, Transfer of proceeding ;

! brovisions. This section
for .ah adult that is subject to the

anothe1 state o trv may _petition_the court for appointment as a guardian or
conservator in thjs State if jurisdiction in this State is_or will be established. The
appointment may be made on proof of appointment in the other state or foreign country
and presentation of a certified copy of the part of the court record in the other state or
country specified by the court in this State.

5. Notice; appointment unless not in best interest of respondent. Notice of
hearing on a petition under subsection 4, together with a copy of the petition, must be
siven to the respondent, if the respondent is 14 vears of age or older at the time of the
hearing, and to the persons that would be entitled to notice if the procedures for
appointment of a guardian or conservator under this Act were applicable. The court shall
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COMMITTEE AMENDMENT “  to HP. 91, L..D, 123

make the appointment in this State unless it determines that the appointment would not be
in the best interest of the respondent,

6. Copy of order of appointment, Not later than 14 days after appointment under
subsection 3, the guardian or conservator shall give a copy of the order of appointment to
the individual subject to puardianship or consetvatorship, if the individual is 14 years of
age or older, and to all persons given notice of the hearing on the petifion,

§5-106. Venue

or

Aere another

B. _The county or division of this State v
custody and parental rights of the minor i

s

n_instite on by order of a court of
nttis' located; or

Venue for a

‘oteclive arrangement.

State in which the respondent resides, whether or not a
gen appointed'i

'ty of the respoiident is located.

4, Pr ’é‘“i‘:fﬂings in ﬁ%re than one county. If proceedings under this Act are brought

' ntvm this State, the court of the county in which the first proceeding
© tlusive right to proceed unless the court determines venue is properly
in another court of the interest of justice otherwise requires transfer of the proceeding.

§5-107. Practice in court

1. Rules. Except as otherwise provided in this Act, the Maine Rules of Probate
Procedure, the Maine Rules of Civil Procedure and the Maine Rules of Evidence,
including rules concerning appellate review, govern a proceeding under this Act.

2. Consolidation. If proceedings under this Act for the same individual are
commenced or pending in the same court, the proceedings may be consolidated,

Page 10 - 128LR0452(62)-1

COMMITTEE AMENDMENT




oo ~1I O Lhods W

11
12
13
14
135

16

17
18

19

20
21

22
23
24

25
26

27
28

29
30

K}

32
33
34

35
36
37
38

COMMITTEE AMENDMENT *  *to H.P. 91, L.D. 12}

§5-108. Letters of office

1.  Guardian; letters of office. On_a guardian's filing of an acceptance of
appointment, the court shall issue appropriate letters of office.

2. Conservator: letters of office, On a conservator's filing of an acceptance of
appointment and filing of any_required bond or compliance with any other asset-
protection arrangement required by the court, the court shall issue appropriate letters of
office.

3. Limitations stated. Limitations on the powers of the Euard1an or conservator or
on the property subject to conservatorship must be stated in th \[&fters of office.

4. Limitations at any time; new letters of office tice. Upon request or sua
sponte, the court at any time may limit the power§’conferred on the guardian or
conselvator The court shall issue new letters of ofﬁ i

immediately may a
appointment.

4, Joint d :
BT e N . . «
order staies othér se*?’coguardlans or coconservators shall make decisions jointly,
B

§5-111. Judicialappointment of successor guardian or successor conservator

1. Appointment of successor by court. The court at any time may appoint a

successor guardian or successor conservator to _serve immediately or when a designated
future event occurs.

2. Petition to appoint successor. A person entitled under section 5-202 or 5-302 io
petition the court to appoint a guardian may petition the court to appoint a successor
ouardian., A person entitled under section 5-402 to petition the court to appoint a
conservator may petition the court to appoint a successor conservator.

Page 11 - 128LR0452(02)-1
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COMMITTEE AMENDMENT“  “to H.P. 91, LD, 123

3. Service upon designated future event. A successor guardian or successor
conservator appointed to serve when a designated future event occurs may act as guardian
ot conservator ifs

A. The designated event occurs; and

B. The successor guardian or successor conservator files an acceptance of
appeintment.

4, Succeeds to powers. A successor guardian or successor conservator succeeds to
the predecessor's powers unless otherwise provided by the court.

ey

§5-112. Effect of death, removal or resignation of guardian‘or conservator

1. Termination. Appointment of a guardian or cons ' - fer minates on the death
or removal of the guardian or conservator or when the wourt appr Ves a resignation of the

guardian or conservator under subsection 2,

2. Petition to resign: approval. A guatd
to resign, The petition may include a .fequ t
Resignation of a guardian_or conservator is &
approved by the court,

of the individual subject to guardlanshm
individual's money or other property.

3. Tvpégsme' plain language. Notice of a hearing under this Act must be in at least
16-point typé: plam“language and, to the extent feasible, in a language in which the

recipient is profic __lént“f'

§5-114,. Wawer*’of notice

1. Waiver bv person. Except as otherwise provided in subsection 2, a person may
waive notice under this Act in a record sipned by the person or the person's aftorney and
filed in the proceeding.

7. Waiver prohibited. A respondent, an individual subject to guardianship. an
individual subject to conservatorship, an individual subject to a protective arrangement
instead of puardianship or conservatorship, an appointed guardian or an appointed
conservator may not waive notice under this Act,

Page 12 - 128LR0452(02)-1

COMMITTEE AMENDMENT




OO0~ N B WD

1
12
13
14
15
16
17
18
19
20
21
22

23

24
25

26
27
28

29

30
31

32
33
34
35
36

37
38
39
40
41

COMMITTEE AMENDMENT “ " to HFP. 91, L.D. 123

§5-115. Guardian ad litem

At any stage of a proceeding under this Act, the court may appeint a guardian ad
litem for an individual to identify and represent the individual's best inferest or perform
other duties if the court determines the individual's interest otherwise would not be
adeguately represented. If a conflict of interest or potential conflict of interest does not
exist, a guardian ad litem may be appointed to represent multiple individuals or interests.
The guardian ad litem may not be the same individual as the attorney representing the
respondent. The court shall state on the record the duties of the guardian ad litem and the
reasons for the appointment,

§5-116. Request for notice

guardianship or conservatorship or individual sub|ect to«a Drotec
of guardianship or conservatorship and that is noLéthemee entit
Act may file a request with the court for notic “The court shall send 0
the request to the guardian, to the custod "
md1v1dua1 who is sub1ect to the gua:dlanshm,

shall give notice of the approval to"
or to the respondent if no_guardian _
include a statement showing the inter@gt of*t
person or an attomey for the person to \?lf_n‘o

2. Apent; convictions; approval. A guardian or_conservator may not engage an
agent the guardian or conservator knows has been convicted of a felony, a crime
involving dishonesty, neglect, violence or use of physical force or_any other crime
relevant to the functions the agent is being engaged to perform promptly without prior
approval of the court.

3. Finances manager agent: debtor; disclosure. If a conservator engages or
anticipates engaging an agent to manage [inances of the individual subject to
conservatorship and knows the agent is or has been a debtor in a bankruptcy, insolvency
or receivership proceeding, the conservator promptly shall disclose that knowledge to the
court.

Page 13 - 128LR0452(02)-1
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§5-118. Multiple appointments or nominations

If a respondent or other person makes more than one appointment or nomination of a
guardian or a conservator, the latest in time governs,

§5-119. Compensation and expenses; in general

1. Attorney for respondent. Unless otherwise compensated for services rendered,
an attorney for a respondent in a proceeding under this Act is entitled to reasonable
compensation and reimbursement of reasonable expenses from the property of the

respondent, 2

2. Attorney or other person. Unless otherwise compensated for services rendered,
an attorney or other person whose services resulted in an.grderbeneficial to an individual
subject to guardianship or conservatorship or benefi dividual for whom a
protective arrangement instead of guardianship or eense:‘Vatmshm'vggimdel ed is entitled
to reasonable compensation and reimbursement ofreasonable expensé; rom the property
of the individual,

mcludmg any_attorney, accountant,
assistant, and the reasonableness of th

T

reimbursement of mapmopnate expenses o
appropriate refunds. The factors sef’
considered as gu;de

section.

L N . . . .
§5-121. Petitio n:g ter appointment for instructions or ratification

1. Petltwn. A guardian or conservator may petition the court for_instruction
concerning fiduciary responsibility or ratification of a particular act,

2. Instruction or order. On notice and hearing on a petition under subsection I, the
court may give an appropriate instruction and enter any appropriate order.

§5-122. Third-party acceptance of authority of guardian or conservator

1. Refusal to recognize authority reguired. A person must refuse to recognize the
authority of a guardian or conservator fo act on behalf of an individual subject to
guardianship or conservatorship if:

Page 14 - 128LR0452(02)-1
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COMMITTEE AMENDMENT “  "to H.P. 91, L.D. 123

A. The person has actual knowledge or a reasonable belief that the guardian's or
coniservator's letters of office are invalid or that the puardian or conservator is
exceeding or improperly exercising authority granted by the court; or

B. The person has actual knowledge that the individual subject to gnardianship or
conservatorship is subject to physical or financial abuse, neglect, exploitation or
abandonment by the guardian or conservator or a person acting for or with the
guardian or conservator,

2. Refusal to recognize authority discretionary. A person may refuse to recognize
the authority of a guardian or conservator to act on behalf of ‘an individual subject to
guardianship or conservatorship ift S

A._ The guardian's or conservator's proposed action:w
Act; or

s _to_accept the authority of a
1§>n0rt the lefusal and the

and fiduciary duty. Except as _otherwise

’,xercf%e reasonable care. skill and caution in;
o v>«v¢‘>~f

i
A._Selecting, the agent:

B. Establishing the scope and terms of the agent's work in accordance with the
euardian's or conservator's plan;

C. Monitoring the agent’s performance and compliance with the delegation; and

D. Redressing action or inaction of the agent that would constitute a breach of the
ouardian’s or conservator's duties if performed by the guardian or conservator.

3. Delegation limitation. A guardian or conservator may not delegate all powers to
an agent.

Page 15 - 128LR0452(02)-1

COMMITTEE AMENDMENT




— O eI Ly B —

o e pmd ek
e L B

—— —
-] O L

_—
=]

N —
< ND

B D2 DD
LS R R

()
o

o N
-1 S L

L LW NN
o o— O ND oD

LFS IR S RS
o B W

W W
~ N

L Lo
o o

COMMITTEE AMENDMENT “ "t H.P, 91, L.D, 123

4. Agent performing a delegated power. In performing a power delegated under
this section, an agent shall:

A. Exercise reasonable care to comply with the terms of the delegation and use
reasonable care in the performance of the delegated power: and

B. If the asent has been delegated the power to make a decision on behalf of the
individual subject to guardianship or conservatorship, in making the decision use the
same decision-making standard the guardian or conservator would be required to use
in making the decision.

5 Jurlsdlctlon of court By accepting a delegation of an \;i"vex from a guardian o:

Tempor
substitute conse

Excépt_as otherwise ordered by the court, a temporary substitute
guardian otitemporary subst:tute conservator appointed under this section has the powers
stated in the“order of anpomtment of the suardian or conservator. The authority of an
existing puardignior onservator is suspended for as long as the temporary substitute
guardian or conservator has authority.

4, Notice. The court shall give notice of appointment of a temporary substitute
ouardian or temporary substitute conservator under this section not later than 5 days after
the appointment, to:

A. The individual subject to puardianship or conservatorship;

B. The affected guardian or conservator; and

C. In the case of 2 minor, each parent of the minor and any person currently having
custody or care of the minor,
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5. Removal. The court may remove a temporary substitute guardian or temporary
substitute conservator appointed under this section at any time. The temporary substitute

guardian or temporaty substifute conservator shall make any report the court requires.

6. Application, Except as otherwise provided in this section, the provisions of this
Act:

A. Concerning a guardian for a minor apply to a temporary substitute guardian for a
minor:

B. Concerning a guardian for an adult apply to a tempmaw substltute guardian for an
adult; and %

judement, in a court of an appropriate county of &

and letters of office.

2. Registration of conservatorghipiorder. If a conseiy
state and a petition for consewatmsﬁm

State other than this Act to enforce a registered order.,

§5-126. Grievance against guardian or conservator

1. File a grievance with the court. An individual who is subject fo guardianship or
conservatorship, or a_person interested in the welfare of an individual subject to
guardianship or conservatorship, who reasonably believes a guardian or conservator is
breaching the guardian's or conservator's fiduciary duty or otherwise acting in a manner
inconsistent with this Act may file a grievance with the court, The grievance must be in
writing or another record.

2. Procedure upon receiving grievance. Subject to subsection 3, after receiving a
grievance under subsection |. the court:
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A. Shall review the srievance and. if necessary to determine the appropriate response
to the grievance, court records related to the guardianship or conservatorship;

B. Shall schedule a hearing if the individual subject to guardianship or
conservatorship is an adult and if the grievance supports a reasonable belief that;

(1) Removal of the guardian and appointment of a successor may be appropriate
in accordance with section 5-318;

{2) Termination or modification of the guardianship may be appropriate under
section 5-319:

(3)
appropriate under section 5-430;

section 5-431; and

C. May take anv action supported by th

(1) Ordering the guardian or c‘énse1
accounting, inventor

(2) Appointing a guardian®

(3} Appointing an _attorney,
conservatorship; or

The court mav decline to proceed
‘rérievance was“?nade within the preceding 6 months and the
ubsection 2ith considering the grievance.

ward, exbelj '>the power f6 consent 1o marriage, adoptxon or termination of parental 11ghts
to the minor: 2A. delegat{on of powers by a court-appointed guardian becomes effective
only when the 130" eriof attorney is filed with the court. A delegation of powers under
this section does not deprive the parent or guardian of any parental or legal authority
regarding the cafe and custody of the minor or incapacitated person. A delegation of
powers under this section is subiect to the same court supervision that applies to
temporary substitute guardians as described in section 5-124, subsection 5. Any
delecation under this section may be revoked or amended by the appointing parent or
guardian in writing and delivered to the person to whom the powers were delegated and
to other interested persons.

2. National Guard or Reserves; extension. Notwithstanding subsection_|, unless
otherwise_stated in the power of attorney, if the parent or guardian is a member of the
National Guard or Reserves of the United States Armed Forces under an order to active
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duty for a period of more than 30 davs, a power of attorney that would otherwise expire is

automatically extended until 30 days after the parent or guardian is no longer under that

active duty order or until an order of the court so provides.

This subsection applies only if the parent's or guardian's service is in support of:

A. An operational mission for which members of the reserve compenents have been
ordered to active duty without their consent: or

B. Forces activated during a period of war declared by the United States Congress or
a period of national emergency declared by the President of.the United States or the
United States Congress.

S

3. Temporary care of minor., This subsection ap )
executes a power of attorney under subsection 1 for\..tf’”'
temporary care of a minor, D

B. Unless the power of attome
aftorney shall exercise_parental omlega :

§ individuals or religious, community or
olintarily providing the agent with support
ie minor is in the temporary care of the agent.

other

isidered placed in foster care or in any way a ward of the

Hoster home by virtue of the parent's or guardian's execution of a
rney auﬁhorized by subsection | and is not subject fo any laws regarding
the licens r regulation of family foster homes unless licensed as a family foster
home. Nothing in this subsection disqualifies the agent from being or becoming a
family foster.home licensed by the State or prevents the placement of the minor in the
agent's care if the minor enters state custody.

4. Backeround check., An organization, other than an organization whose primar
purpose is to provide free legal services or o provide hospital services, that is exempt
from federal income taxation under Section 501(a) of the United States Internal Revenue
Code of 1986 as an organization described by Section 501{c)(3) and that assists parents or
guardians with the process of executing a power of attorney for the temporary care of a
minor shall ensure that a backeround check is conducted for the agent and any adult
members of the agent's household, whether by completing the background check directly
or by verifying that a current backeround check has already been conducted. The
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background check must include the following sources, and the results must be shared
with the parent or guardian and the proposed agent:

A. A screening for child and adult abuse, neglect or exploitation cases in the records
of the Department of Health and Human Services; and

B. A criminal history record check that includes information obtained from the
Federal Bureau of Investigation,

The organization shall maintain records on the training and background checks of agents,
including the content and dates of training and full transcripts of'_backglound checks, for a

period of not less than § years after the minor attains 18 vea f-‘*-a,t.ze The organization
shall make the records available to a parent or guardian iting a_power of attorney
under_this subsection and to the ombudsman_under Tit] ection 4087-A and any
local, state or federal authority conducting an investigafion invoh( the agent, the parent
or guardian or the minor, ;

organization
esults in the
1e backgmund

5.  Disqualification of agent. An emnlbyee or volunteel
described in subsection 4 may not further Assist with. a process th‘
completion of a power of attorney for the “tempor:

checks conducted pursuant _to subsection 4,

Without regard to whether an organi2:
subsection, nothing in this section charg
, section 80

attorney.
6. Penaltig

a civil penalt ot to exceed $5.000, payable to the State and recoverable in a civil
action,

C. An organization or an employee or volunteer of an organization that knowingly
fails to maintain records or to disclose information as required by subsection 4 is

subject to a civil penalty not to exceed $5,000, payable to the State and recoverable in
a civil action,

PART 2
GUARDIANSHIP OF MINOR
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§5-201. Appointment and status of guardian

A person becomes a guardian of a _minor by parental appointment or upon
appointment by the court. The guardianship status continues until terminated, without
regard to the location of the guardian or minor ward. This section does not apply fo
permanency guardians appointed in District Court child protective proceedings under
Title 22, section 4038-C. If a minor has a permanency guardian, the court may not
appoint another guardian without leave of the District Court in which the child protective
proceeding is pending.

§5-202, Parental appointment of guardian

1. Appointment by parent. A puardian may be appd ;
writing by a parent for any minor child the parent hasioi
appointment may_specify the desired limitation
guardian. __The appointing parent may revoke
confirmation by the court.

The\ gmardlan becomes eligible to act upon the
ointment, which must be ﬁled within 30 days after the

the parent ha ng care and custody of the minor,

5. Notice of ught to object. Unless the appointment was previously confirmed by
the couit, the notice given under subsection 4, paragraph B must include a statement of
the right of those notified to terminate the appointment by filing a written gbjection in the
court as provided in section 5-203.

6. Petition to confirm appointment. Unless the appointment was previously
confirmed by the court, within 30 days after filing the notice and the appointing
instrument, a guardian shall petition the court for confirmation of the appointment, giving
notice in the mannet provided in section 5-205, subsection 1.
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7. Parental richts not superseded; priority. The appointment of a guardian by a
parent does not supersede the parental rights of either parent, If both parents are dead or
have been adiudeed incapacitated persons, an appeintment by the last parent who died or
was adjudged incapacitated has priority. An appointment by a parent that is effected by
filing the guardian's acceptance under a will probated in the state of the testator's domicile
is effective in this State.

v

8. Relation back of powers. The powers of a guardian who timely complies with
the requirements of subsections 4 and 6 relate back to give acts by the guardian that are of
benefit to the minor and occurred on or after the date the appomtment became effective
the same effect as those that occwrred after the filing of §the acceptance of the

appointment,

9, Termination of authority. The authority o
section terminates upon the first to occur of the appo
the giving of written notice to the guardian of:he™
section 5-203,

§5-203. Objection by minor or others to*

tlon 5-202, a minor who is the
ined 14 vears of age, the other

Until the court has confirmed an appointee un
sublect of an appomtment bv a Darent and who ha

guardian and any othe'
An objection may be:ix
preclude  judici
requirements £
met, The court mayir
emergency.orinterim g

of the paxson selected by the parent if all other
ncluding app __Fi_ment over the oblectton of a parent, are

or a person interested in the welfare of a minor may petition for

a5
b

A, That the p Tents consent:

B. That all parental rights have been terminated:; or

C. By clear and convincing evidence that the parents are unwilling or unable to
exercise their parental rights, including but not limited to:

(1) The parent is currently unwilling or unable to meet the minor's needs and that
will have a substantial adverse effect on the minor's well-being if the minor lives
with the parent; or
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(2) The parent has failed, without good cause, o maintain a parental relationship

with the minor including but not limited to failing to maintain regular contact
with the minor for a length of time that evidences an intent to abandon the minor.,

3. Priority for appointment. If a puardian is appointed by _a parent pursuant to
section 5-202 and the appointment has not been prevented or terminated under section
5-203. that appointee has priority for appointment. However, the court may proceed with
another appointment upon a finding that the appointee under section 5-202 has failed to
aceept the appointment within 30 days after notice of the guardianship proceeding.

S

4. Appointment of a guardian_on an emergency basist AIf the court finds that
following the procedures of this Part will likely result in stantial harm to_a minor's
health or safety and that no other person appears to authoritv to_act in the
circumstances. the court, on appropriate petition, may aﬁ""r i
the min01 The duration of the guardian’s authoutv m

] i¥ing parent
1, if other than’a parent. The

of the minor and a person havmg care or custod
court may dispense with the notice if it finds fro avit or testimony that the minor
will be substantially harmed before:a hearing can be ligld.on the petition. If the guardian
is appointed without notice, noticeéiofith Aappointmen\t@f’f‘ff“ t be given within 48 hours
after the appointment. The court shall“s¢ 5051 the appointment of the
guardian within 14 days but not less thau 7 : ssuance'of the order appointing the
guardian, except that counsel for a paren’t  mayrequ :at the hearing take place sooner,

The petitioner bear, 3 den of proof-on the apmopnateness of the appointment

pursuant to this seétion.

i at?e whether there are any support orders
otigh judicial or admmlstl ative proceedings and
The court_shall consider
pl‘]d support to the gualdlan in accordance with Title
in_must ‘be treated as a carctaker relative for computation of a

n pursuant to Title 19-A, section 2006, subsection 4. The court
i of support or decline to issue an order if it determines that an

tivarranted at the time of the appointment. When the Department
mian Services provides child support enforcement services, the
Commissioner of Health and Human Services may designate employees of the
department who idre not attorneys to represent the departiment in court if a hearing is held.
The commissioner shall ensure that appropriate training is provided to all employees who

are desienated to represent the department under this subsection,

§5-205. Judicial appointment of guardian; procedure

1. Petition: notice of hearing. After a petition for appointment of a_guardian is
filed, the court shall schedule a hearing, and the petitioner shall give notice of the time
and place of the hearing, together with a copy of the petition, to:

A. The minor, if the minor has aﬁained 14 vears of age and is not the petitionér;
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B. Any person alleped to have had the primary care and custedy of the minor during
the 60 days before the filing of the petition;

C. Bach living parent of the minor or, if there is none. the adult nearest in kinship
who can be found;

D. Any person nominated as guardian by the minor if the minor has attained 14 vears
of age;

E. Anv appointee of a parent whose appointment has not been prevented or
terminated under section 5-203; and

F. Any guardian or conservator currently acting for.fhe minor in this State or
elsewhere.

testimony that is confidential pursuant to Tlﬂe
proceeding and ensure that it is recorded.

;__m,oos the court'st '*f"i close the
ving_information” contained._in

order 1egaldmg the scope and manner, o *ac
other measures necessary to preserve tha conﬁd%

2. Appointmentathier di ition e court,
1o subsecuon 1, shal] thc appomtmen’t of a gualdlan if the com“c finds that venue is

1] for will be served by the appomtment In
‘eding or make any other disposition of the

parent or legal cus odian has counsel.

5, Attorney for a minor; notice to minor, If the court determines at any stage of
the proceeding, before or after appointment, that the interests of the minor are or may be
inadeguately represented, the court may appoint an attorney to represent the minor, giving
consideration to the choice of the minor if the minor has aftained 14 vears of age. A
minor may appear with or through counsel, but the court is not restricted from requiring
the minor to be present for some or all of a hearing or other proceeding. A minor_14
vears of agce or older must receive notice of any proceeding subsequent to the
appointment of a guardian through the same means as required for any other party, and
the minor may consent. object or otherwise participate in the proceeding.
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6. Term or duration of order. The court may specify the term of the appointment
based on the parties’ agreement or the court's findings. The term may be extended or
otherwise modified by agreement of the parties or after a hearing. If no term is specified,
the appointment remains in place until modified or the occurrence of an event resulting in
termination set forth in section 5-210,

If one of the parents of a minor is a member of the National Guard or the Reserves of the
United States Armed Forces under an_order to active duty for a period of morg than 30
days, a guardianship that would otherwise expire is automatically extended until 30 days
after the parent is no longer under those active duty orders or until an order of the court so
provides as lont as the parent's service is in support of’ :

A. An operational mission for which members of th
ordered to active duty without their consent: or g

United States,

7. Interim order. Upon motion by a party
an_agr eement of the parties or ﬁndings made

Heal mE., the court may enter an
e up to 6 months or pending the

order is necessary to provide for the'r
essential needs prior to the hearing, ‘Anv i
section 5-204 and this sectron including nﬁ:

der must meet the requirements of
i N
may_be extended or modified

may lefer\the partres to mediation at any time after a
ic,s are available at a reasonable fee or no
Q‘aoe a good faith effort to mediate the issue

= o -m'
agreement redghed by .j:he parties through mediation on an issue must be reduced to
. . T,
writing, signe he-parties and presented to the court for approval as a court order,

9. Identifying’information sealed. If a party alleges in an affidavit or a pleading
under oath that the health, safety or liberty of a party or the minor would be jeopardized
by disclosure of identifying information, including but not limited to the address of a
party or the minor. the information must be sealed by the clerk and not disclosed to any
other party or to the public unless the court orders the disclosure to be made after a
hearing in which the court takes into _consideration the health, safety or liberty of the
party or minor and determines that the disclosure is in the interest of justice.
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§5-206. Terms of order appointing guardian

1. Terms of order. An order appointing a guardian of a minor must include the
following:

A, The reasons for the appointment of the guardian, including whether there was any
agreement by the parties or findings after a hearing;

B. The powers and duties granted to the suardian, including those set forth in section
5-207;

C. The rights and responsibilities retained by the parent, as; descubed in subsection 3;

part of the order and is _in contempt dnd
violations or contempt.

gualdlan of the minor, the order mus
appointment on the rights and responsibilitte

retains any of the followmg ughts and
anv rights or responsibilities are not retained,

necessary_t protect_the phvsu:al safety or emot:onal well-
& court may determme the 1easonable frequency and dmatlon

cords and information regarding the minor as provided under Title
19-A, section 1653, subsection 2, paragraph D, subparagraph (4);

C. Parental rights and responsibilitics as described under Title 19-A, section 1501,
subsection 5: and

D. Child support as defined in Title 19-A, section 1501, subsection 2.

4, Parent as coguardian. A parent may copetition and be appointed as a coguardian
of the parent's minor child if the court determines a joint appointment with a nonparent is
in best interest of the minor and is made with the parent's consent,
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1 §5-207._Duties of guardian

2 1. Guardian has duties and responsibilities of a parent. Excepl as otherwise

3 limited by the court, a guardian of a minor has the duties and responsibilities of a parent

4 regarding the minor's support, care, education, health and welfare. A guardian shall act at

5 all times in the best interest of the minor and exercise reasonable care, diligence and

0 prudence.

7 2. Specific duties and responsibilities. A guardian shall:

8 A. Become or remain personally acquainted with the minor. gnd maintain sufficient

9 contact with the minor to know of the minor's ca a itick,. limitations, needs,
10 opportunities and physical and mental health;

11 B. Take 1easonable care of the minor's personai effee and bring a protective
12 :

13

14

15

16

17

18

19 1 ey and other assets in the
20 rol, as ordered by the court on
21 elfare or as required by court
22 rule; and .

23 F. Inform the i ""V’fmir_ior‘s custodial dwelling or address.

24 The court may require the guardian of a
25 ‘ but the minor, to be submitted under cath or
26 § \diserved on the parent and guardian ad litem, if still active, on
27 1 i der ditions set by the court.

28 7 ‘_" requi status report to include specific information, inciuding
29 limited to the oilowmg to the extent applicable to the guardianship:

30

31 o no?'s health care and health needs, including any medical and mental
32 health seryices the child received;

33 (3) The minor's educational needs and progress, including the name of the
34 minor's school, day care or other early education program. the minot's grade level
35 and the minor's educational achievements:

36 {(4) Contact between the minor and the minor's parents, including the frequency
37 and duration of the contact and whether it was supervised;

38 {5) How the parents have been involved in decision making for the minor:

39 (6) Whether the parents have provided any financial support for the minor:
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(7} How the guardian has carried out the guardian's responsibilities and duties
under the order of appointment;

(8) An accounting of any funds received on the minot's behalf’

(9) The minor's strengths, challenges and any other areas of concern: and

(10) Recommendations with supporting reasons as to whether the guardianship
order should be continued, modified or terminated,

B. Before deciding whether to require status reports, the copﬁ_\;_;ﬁshal] consider whether
reporting would create a substantial likelihood of harm to.4hé¢ health, safety or liberty
of the minor.

C. The contents of status reports are confidentia
nonparty except by court order,

fie court shall accept any
older regarding the

jurisdiction Ielﬁtm,q to custody of the minor, take custodv of the minor and establish

the minor's place of custodial dwelling, but may establish or move the minor's
custodial dwelling outside the State only upon express authorization of the court;

C. If a conservator for the estate of a minor has not been appointed with existing
authority, commence a proceeding, including an administrative proceeding, or take
other appropriate action to compel a person to support the minor or to pay money for
the benefit of the minor;

D. Except as limited by section 5-807, consent to medical or other care, treatment or
service for the minor;
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E. Consent to the marriage of the minor; and

F. _If reasonable under all of the circumstances, delegate to the minor certain
responsibilities for decisions affecting the minor's well-being.

3. Consent to adoption. The court may specifically authorize the guardian to
consent {o the adoption of the minor,

4. Powers of cognardians. If coguardians are appointed, the powers of the
ouardians are joint and several, unless limited by the appointing document.

§5-209. Rights and immunities of guardian

1. Reasonable compensation and reimbursement; A guardian is entitled to

§5-210. Modlficatlon or terminati

necessﬁatmg modlﬁca of the order and how the court should modify the order in
furtheranceief the bestﬁmterest of the minor and the parent's rights. The court may
identify certainsg equnelgents that must be met before specific provisions of the order are
modified. A ¢ ay’modify a term of a guardianship order as needed to grant relief to
a party to addresstéoritempt or other failure to follow the order.

2. Termination of guardianship. A guardianship of a minor terminates upon the
minor's death, adoption, emancipation, marriage or attainment of majority or as ordered
by the court pursuant to this section.

3. Termination of appointment. The appointment of a_guardian or conservator
terminates upon the death, resignation or removal of the guardian or conservator or upon
termination of the puardianship or conservatorship, A resignation of a guardian or
conservator is effective when approved by the court. A parental or spousal appointment
as guardian under an informally probated will terminates if the will is later denied probate
in a formal proceeding, Termination of the appointment of a_guardian or conservator
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does not affect the liability of either for previous acts or the obligation fo account for
money and other assets of the minor or protected person.

4. Petition for removal or permission te resign. A minor, if 14 veas of age or
older, a parent of the minor or a person interested in the welfare of the minor may petition
for removal of a enardian on the ground that removal would be in the best interest of the
minot or for other good cause. A guardian may petition for permission to resign. A
petition for removal or permission to resign may include a request for appointment of a
successor guardian,

5. Appointment of additional or successor guardian. The court may appoint an

additional guardian at any time, to serve immedlately or upon some other designated
event, and may appoint a successor_guardian in the evel a vacancy or make the

appointment in contemplation of a vacancy. to serve ifii*vacs yx occurs. An additional

or successor guardian may file an acceptance maomtmen 4t any time after the
P

appointment, but not later than 30 days after th

écurrence of s vacancy or other
de51gnated event. The addttlonal Of_SUCCESSOr Suar dlan becomes ehﬁlble to act on the

bsequent petitions. Except
parent pursuant to subsection 7,
e absence of the guardian's
the evidence that the termination is

consent unless the court finds by a pr engnde
in the best interest of.the minor, T ¢ p

wardianship; burden of proof. A parent may
netitlon foite mmate lie gua_ldlanshm of a mm(n A parent's notification to the

MA party onposing a parent's petition to terminate a
irden_of moving by 2 mepondexance of the evidence that the

proof on the quéstior; \"f the parent‘s fitness to regain custody, the court shall terminate the
guardianship and make any further order that may be appropriate. In a contested action,
the court may appoint counsel for the minor or for any indigent guardian or parent. In
ruling on a petition to terminate a guardianship, the court may modify the terms of the
guardianship or order transitiona] arrangements pursuant to section 5-211,

§5-211, Transitional arrangement for miners

In issuing, modifying or terminating an order of guardianship for a minor, the court
may enter an order providing for transitional arrangements for the minor if the court
determines that such arrangements will assist the minor with a transition of custody and
are in the best interest of the minor. Orders providing for transitional arrangements may
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COMMITTEE AMENDMENT * "t HP. 91, L.D. 123

include, but are not limited to, rights of contact, housing, counseling or rehabilitation. In
determining the best interest of the minor, a court may consider the minor's relationship
with the guardian and need for stability.

§5-212. Appointment of guardian ad litem for minor

In any proceeding under this Part, including for issuing, modifying or terminating an
order of suardianship for a minor, the court may appoint a guardian ad litem for the
minor. The appointment may be made at any time, but the court shall make every effort
to make the appointment as soon as possible after the commencement of the proceeding,
The court shall follow the requirements of section 1-111 and othi *?'?annllcable law or court
tules in making the appointment.

Communlcate dCCISlons cVvEen W]th aI)D
- T o
' : King: and

entified needs cannot be met by a protective arrangement
fictive alternatives; or

restrictive a!terna;wés Would meet the needs of the respondent,
e

§5-302, Petition for appointment of guardian for adult

1. Petition for appointment. A person interested in an adult's welfare, including the
adult for whom the order is sought, may petition for the appointment of a guardian for the
adult,

2. Contents of petition. A petition under subsection 1 inust set forth the petitioner’'s
name, principal residence, current street address, if different, relationship to the
respondent and interest in the appointment and state or contain the following to the extent
known:
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A. The respondent's name, age, principal residence, current street address, if
different, and, if different, address of the dwelling in which it is proposed that the
respondent will reside if the petition is granted;

B. The name and address of the respondent's.

(1)_Spouse or domestic partner or, if the respondent has none. any adult with
whom the respondent has shared household responsibilities for more than 6
months in the 12-month period before the filing of the petition;

(2) Adult children or, if the respondent has none, each parent and adult sibling of
the respondent or, if the respondent has nene, at least Qﬁ adult nearest in kinship
to the respondent who can be found with reasonabledfdilipence; and

\31 parented during the
Emt had _an ongoing

(3)__Adult stepchildren whom the respondert ac
stepchildren's minot years and with whom tje resp:
relationship within 2 vears before the ﬁlm‘f SFthe petition;

(5) Atr ste
benefi cmrﬁ, o

w—r

ent of Veterans Affairs fiduciary for the

{10 A@/berson nominated as guardian by the respondent's parent, spouse or

domestic partner in a will or other signed record;

(11) A proposed guardian and the reason the proposed guardian should be
selected; and

(12) A person known to have routinely assisted the respondent with decision
making within the 6 months before the filing of the petition;

D. The reason a guardianship is necessary, including a brief description of:
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(1) The nature and extent of the respondent's alleged need:

(2} Any protective arrangement instead of guardianship or other less restrictive
alternatives for meeting the respondent's alleged need that have been considered
or implemented;

(3) If no protective arrangement or other less restrictive alternatives have been
considered or implemented. the reason they have not been considered or
implemented; and

H. The name and current address, if know
seeks to limit the respondent's contact;

pension, and the source and amount 0

J. Whether the respondent needs am'

_ fent. A copy of a petition under section 5-302 and notice of a
ust be served personally on the respondent, The notice must

attorney and to aff id at the hearing. The notice must also include a description of the
nature, purpose Jand consequences of granting the petition, Failure to serve the
respondent with notice substantially complying with this subsection precludes the court
from granting the petition,

3. Notice to other persons, In a proceeding on a petition under section 5-302,
notice of the hearing also must be given to any person required to be listed in the petition
under section 5-302. subsection 2. paragraphs A to C and any other person the court
determines is entitled to notice. Failure to give notice under this subsection does not
oreclude the court from appointing a guardian.
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4. Notice of petition after appointment. Notice of a hearing on a petition that is
filed after the appointment of a guardian and that seeks an order under this Part, together
with a copy of the petition, must be given to the adult subject to guardianship, the
guardian and any other person as the court determines.

§5-304. Appointment of visitor

1. Appointment of visitor. On receipt of a petition for appointment of a guardian
for a respondent who is an adult under section 5-302, the court shall appoint a visitor,
The visitor must be an individual having training or experience m the type of abilities
limitations and needs alleged in the petition.

2. Interview with respondent. A visitor appoi
interview the respondent in person and, in & manners
understand:

thic allegations in the petition and any other matter relating to the
urt directs.

petition as thg

4. Report of visitor. A visitor under this section shall file a report in a record with
the court at least 10 days before any hearing on the petition. The report must include:

A. Whether or not the respondent wishes to contest any aspect of the proceedings or
to seek any limitation on the proposed guardian's powers;

B. A recommendation whether an attorney should be appointed to represent the
respondent;

C. A summary of self-care and independent living tasks the respondent can manage
without assistance or with existing supports, could manage with the assistance of
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COMMITTEE AMENDMENT“ " to H.P. 91, L.D. 123

appropriate _supportive services, technological assistance or supported decision
making and cannot manage.

D. Recommendations regarding the appropriateness of guardianship, including
whether a protective arrangement instead of guardianship or other less restrictive
alternatives for meeting the respondent's needs are available and, if a_guardianship is
recommended. whether it should be full or limited and, if a limited guardianship, the
powers to be granted to the guardian;

E. A statement of the qualifications of the proposed guardian and whether the
respondent approves or disapproves of the proposed ;zu.':lrdlg_wva

F. A statement whether the proposed dwelling meefs: ‘ne 1espondent's needs and
whether the respondent has expressed a preference as:fo tesidence:

G._A recommendation whether a further pr ofessmha] evaluation under section 5-306
is necessary; ‘ -

H. A statement whether the 1‘esponden
court proceedings typically are conducté:

he location

articipate in a hgarimz and that
port that would enhance the

I, A statement whether the respondent is abl
identifies any technology or _other form o
respondent's ability to participateizand

' seelc“énv limitation on the propoesed guardian's powers.

. Al attorney representing the respondent in a proceeding on a

e
égle efforts to ascertain the respondent's wishes;

B. Advocateg}‘for the respondent's wishes to the extent reasonably ascertainable; and

C. If the respondent's wishes are not reasonably ascertainable, advocate for the result
that is the least restrictive option in type, duration and scope, consistent with the
respondent's interests.

§5-306. Professional evaluation

1. Evaluation: report. In everv adult guardianship matter, the respondent must be
examined by a licensed physician, psychologist or other individual, any of whom must be
acceptable to the court, who is qualified to evaluate the respondent's alleged cognitive and
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functional abilities. The individual conducting the evaluation shall file a report in a
record with the court at least 10 days before any hearing on the petition. Unless
otherwise directed by the court, the report must contain:

A. A description of the nature, type and extent of the respondent's cognitive and
functional abilities and limitations:

B. An evaluation of the respondent's mental and physical condition and. if
appropriate, educational potential, adaptive behavior and social skills;

C. A prognosis for improvement and recommendation for the appropriate treatment,
support or habilitation plan; and

D). The date of the examination on which the report is

evaluation ordered under subsectlon 1.

§5-307. Attendance and rights at hearing
1.

Exdéept™

Attendance bv respondent.

heaung at an alternative location conveﬁ-

attend the hearing using real-time audioyi
'i,.b

“or persons of the Iespondent‘s choosing, assistive technology or
or tr anslﬁtor or a combination of these supports. If assistance would
facilitate the 1es“i‘5‘ndent's participation in the hearing but is not otherwise available to the
respondent, the court shall make reasonable efforts to provide it.

4, Attorne\f'for respondent, The respondent has a right to choose an attorney to
represent the respondent at a hearing under section 5-303,

5. Rights of respondent at hearing, For or at a hearing under section 5-303, the
respondent may:

A. Present evidence and subpoena witnesses and documents;

B. Examine witnesses, including any court-appointed evaluator and the visitor; and

C. Otherwise participate in the hearing,
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6. Attendance by proposed guardian required. Unless excused by the court for
oood cause, the proposed guardian shall attend a hearing under section 5-303.

7. Closed upon request; good cause. A hearing under section 5-303 must be closed
on request of the respondent and a showing of good cause.

8. Participation: best interest of respondent, Any person may request tg
participate in a hearing under section 5-303. The court may grant the request, with or

without hearing, on determining that the best interest of the respondent will be served,
The court may attach appropriate conditions to the person's participation.

§5-308. Confidentiality of records

1 Matter of nubhc record; exceptwn. The existe‘“

sealed: and

B. Either:

“"i esult‘-g ;.{ualdlanshlqL including_a guardian's_report ot nlan In
i {c r good ¢ use may Detlt n the court for access to court recor ds of the

C. The petitioner, visitor and petitioner’s and respondent's attorneys, for purposes of

the proceeding;

D. An agent appointed under a power of attorney for health care or advance heaith
care directive, or power of attorney for finances in which the respondent is identified
as the principal, unless the court orders otherwise: and

E. Other persons when it is in the public interest or for a purpose the court orders for
good cause.
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§5-309. Who may be guardian of adult; priorities

1. Priority for appointment. Except as otherwise provided in subsection_3, the
court in appointing a guardian for an adult shall consider persons otherwise qualified in
the following order of priority;

A. A puardian, other than a temporary or emergency guardian, currently acting for
the respondent in another jurisdiction;

B. A person nominated as guardian by the respondent, including the respondent's
most recent nomination made in a power of attorney,

C. An agent appointed by the respondent under a power,
an advance health care directive;

Y
%

\

2. Equal priority. With respect to persb mge it ] nr 1011tv unde u’bsectlon 1,

values and meferences and the hkellho
duties of a puardian successfully.

y decline to. >appomt as gualchan a pelson having priority
it a lower priority or no priority.

) A person that provides paid services {o
oved bv a person that mov1des pald services

i i
lated to the respondent by blood. marriage or adoption; or

v clear and convincing evidence that the person is the best
qualified person available for appointment and the appointment is in the best interest

of the respo

5, Long-terﬁ] care institution; exceptions. An owner, operator or employee of a
long-term care institution at which the respondent is receiving care may not be appointed
as guardian unless the owner, operator or employee is related to the respondent by blood,
marriage or adoption,

§5-310, Order of appointment

1. Order contents. A court order appointing a guardian for an adult must clearly:

A. Include a finding that clear and convincing evidence has established that the
identified needs of the respondent cannot be met by a protective arrangement instead
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of suardianship or other less restrictive alternatives, including use of appropriate
supportive services, technological assistance or supporied decision making;

B. Include a finding that clear and convincing evidence established that the
respondent was given proper notice of the hearing on the petition;

C. State whether the adult subject to guardianship retains the right to vote and, if the
adult does not retain the right to vote, include findings that support removing that
right, which must include a finding that the adult cannot communicate, with or
without support, a specific desire to participate in the voting process; and

23,

D. State whether the adult subject to guardianship letams~ H‘e«right to marry and, if
the adult does not retain the right to marry, include ﬁmimgs that support removing

that right.

adult cleal ly must state the basis for granting a
findings that support the conclu§i9n_ that a limited

reports and ‘;i ans, TheiGourt shall. as part of any order
an adult, ldentlfv any person that subsequently is entitled

& nanage “the care of the adult subject to guardianship:
E’\

make decisions about where the adult subject to guardianship

Wer to make major medical decisions on behalf of the adult subject to
guardianship;

(4} Anv power that requires court approval under section 5-315; or

{5} Substantially all powers of the guardian,

D. Notice that the guardian will be unavailable to visit the adult subject fo
guardianship for more than 2 months or unable to perform the guardian's duties for
more than one month;

E. A copy of the guardian's report and plan:
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F. Access to court records pertaining to the guardianship:

G. Notice of the death or significant change in the condition of the adult subject to
guardianship:
H. Notice that the court has limited or modified the powers of the puardian: and

1. Notice of the guardian's remaval.

6, Entitled to notice; exceptions. A spouse, a domestic partner and the adult
children of the adult subject to guardianship are entitled to notice under subsection 5
unless the court determines notice would be contrary to the prefefonces or prior directions
of the adult subject to guardianship or not in the best interest qﬁ%ﬁé@dult.

¢_adult subject to

of appointment, together with a notice of the
The order and notice must be given not laterst

§5-312, Emergencv guardian

1. Basis for emergency guﬁ‘i}dianship.
adult's welfare or on its own after a°
may appoint an emergency puardian for th

\\""fder. The emergency guardian's authority may be extended once
'javs if the court finds that the conditions for appointment of an

.....

are’ etltlon. Prior to filing a petition under this section, notice must be
provided as fo]]ows

A. The Detl’[IOHEI shall provide notice orally or in writing to the following:

(1} The respondent and the repondent's spouse, parents, adult children and any
domestic partner known to the cowt;

(2)_Any person who is serving as guardian or conservator or who has care and
custody of the respondent; and

(3) _In case no other person is notified under subparagraph (1), at least one of the
closest adult relatives of the respondent or, if there are none, an adult friend, if
any can be found.

Page 40 - 1281L.R0452(02)-1

COMMITTEE AMENDMENT




D00 1 N w BN ] [N I

COMMITTEE AMENDMENT “ " to HP. 91, L.D, 123

B. Notice under paragraph A must include the following information:

(1) The temporary authority that the petitioner is requesting;

(2) The location and telephone number of the court in which the petition is being
filed; and

(3)_The name of the petitioner and the intended date of filing,

C. The petitioner shall state in an affidavit the date. time, location and method of
providing the required notice under paragraph A and to_ whom the notice was
provided. The court shall make a determination as to the adequacv of the method of
pr 0v1d1ng notlce and whether the petltioner complled Wltﬁ the notlce lequnements of

E. If, prior to filing the petitio
under this_subsection, the petit
providing _notice.  If notice hasanot
determination as to the sufﬁolencwo
issuing a tempore

it not providing notice before

otice and hearing. The court may appoint an emergency
tlce and a heaji only if the court finds from an affidavit
il be substantially harmed before a hearing on the
‘the coUif-appoints an emergency guardian without notice and
Qﬁt‘ later than 48 hours after the appointment, notify the

o ,v “and any other person as the ¢ourt determines of the
biects to the appointment, the court shall hold a hearing

termmatlon. Appointment of an emergency guardian under this section
tion; that the conditions required for appointment of a guardian under
en satisfied.

section 5-301 ha

6. Removal! veport; application, The court may remove an emergency guardian
appointed under this section at any time. The emergency guardian shall make any report
the court requires. In other respects, the provisions of this Act concerning guardians
apply to an emergency guardian appointed under this section.

§5-313. Duties of guardian for adult

1. Fiduciary. A guardian for an adult is a fiduciary. Except as otherwise limited by
the court, a guardian for an adult shall make decisions regarding the support, care,
education, health and welfare of the adult subject to guardianship to the extent
necessitated by the adult's limitations,
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2. Promote self-determination. A guardian for an adult shall promote the self-
determination of the adult subject to guardianship and, to the extent reasonably feasible,
encourage the adult to participate in decisions. act on the adult's own behalf and develop
or regain the capacity to manage the adult's personal affairs. In furtherance of this duty,
the guardian shall:

A. Become or remain personally acquainted with the adult subject to guardianship
and maintain sufficient contact with the adult, including through regular visitation, to
know of the adult's abilities, limitations, needs, opportunities and physical and mental
health;

B. To the extent reasonably feasible. identify the values:
subject to puardianship and involve the aduit in d_

including decisions about the adult's care, dwelling:
and =

B

f;’éferences of the adult
ions affecting the adult,
wand social interactions;

3. Reasonable care, diligence and prud e A guardlan for an ad f at all times
shail exercnse teasonable care, d;lmence and mude “e when acting on behalf of or
In furtherance of this duty, the

A._Take reasonable care of the ﬁw- q
of the adult subject to gua1dianshi°'
protective arrangement mstead of ¢

gualdlanshlp_ that has been regeived by the
&) nport care, education, health and welfare;

onse&éffor has been appointed for the adult, the guardian shall
ic conservator, at least quarterly. to be conserved for the adult's

4. Decision 6f the adult. In making a decision for an adult subject to guardianship,

the suardian shall make the decision the guardian reasonably believes the adult would
make if the adult were able unless doing so would unreasonably harm or endanger the
welfare or personal or financial interests of the adult. To determine the decision the adult
subiect to guardianship would make if able, the guardian shall consider the adult's prior or
cutrent directions, preferences, opinions, values and actions, to the extent actually known
or reasonably ascertainable by the guardian,

5. Decision in best interest of the adult, If a guardian for an adult cannot make a
decision under subsection 4 because the guardian does not know and cannot reasonably
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determine the decision that the adult probably would make if able, or the guardian
reasonably believes the decision the adult would make would_unreasonably harm or
endanger the welfare or personal or financial interests of the adult, the guardian shall act
in accordance wiih the best interest of the adult. In determining the best interest of the

adult, the guardian shall consider:

A. Information received from professionals and persons that demonstrate sufficient
interest in the welfare of the adult;

B. Other information the guardian believes the adult would have considered if the
adult were able to act; and :

C. Other factors that a reasonable person in the circyins
consider, including consequences for others,

conservator has been appointed®
the nowers of the conservator;

consent to the ad“‘"ptlon of the adult,

3. Specific o1 er of court required. The court mav by specific order authorize a
guardian for an adult to;

A. Consent or withhold consent to the marriage of the adult if the adult's right fo
marry has been removed under section 5-310:

B. Petition for divorce, dissolution or annulment of marriage of the adult or for a
declaration of invalidity of the adult's marriage: or

C. Support or oppose a petition for divorce, dissolution_or annulment of marriage of
the adult or for a declaration of invalidity of the adult’s marriage,

Page 43 - 128LR0452(02)-1

COMMITTEE AMENDMENT




—
SO S =IOV B DR e

— e —
h e W )

[ [
BN R B e

B MR
o s P —

[N I S I NS ]
Do ~3

W Lo
— O

LW W W
o W N

(PSR S SRS
oo ~J1 Oh

BN
< D

Y
[

COMMITTEE AMENDMENT * " to HP, 1, 1L.D. 123

4. Court's consideration. In determining whether to authorize a power under
subsection 2 or 3. the court shall consider whether the underlying act would be in
accordance with the adult's preferences, values and prior directions and whether the
underlying act would be in the best interest of the adult.

5. Duties with respect to dwelling. In exercising the guardian's power under
subsection 1, paragraph B to establish the dwelling of the adult subject to guardianship,
the gugrdian shall:

A. Select a residential setting the guardian believes the adult would select if the adult
were able, in accordance with the decision-making stan ald in_section 5-313,
subsections 4 and 5. If the guardian does not know and c-:a >t Feasonably determine
what settmg the adult sublect to gualdlanshlp probabli: autd choose if able or the

gualdlan shall choose in accmdance with secfibmS—?nB sub
setting that is consistent with the best inter est of the adult

in a location that will allow the adult sublecﬁ
important to_the adult and meet the adult's
reasonably feasible unless doifis
standard in section 5-313, subse

w5

C. Not_later than 30 days after™
guardianship, give notlce of the cha""}d

guardian or a, mbseqli“ér
the new dwel ling and :

establis m ¥ or move to the adult subject to puardianship and all persons
entitled tp?ffhe notice under section 5-310, subsection 5 or a subsequent order and
no objection has been filed;

E. ECstablish or move the place of dwelling of an adult subject to guardianship
outside this State only if consistent with the guardian's plan and authorized by the
court by specific order; and

F. Take action that would result in the sale of or surrender the lease to the primary
dwelling of the adult subject to guardianship only if:
(1)_The action is specifically set forth in the guardian’s plan;
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(2) The court authorizes the action by specific order; or

(3)_Notice of the action is given at least 14 days before the action to the adult

subject to guardianship and all persons entitled to the notice under section 5-310,
subsection § or a subsequent order and no objection has been filed,

6. Duties with respect to health care. In exercising the puardian's power under
subsection 1. paragraph C to make health care decisions, a guardian shall:

A. Involve the adult in decision making to the extent reasonably feasible, including,
when practicable, by encouraging and supporting the adult inzunderstanding the risks
and benefits of health care options; *

B. Defer to a decision by an agent under a power of
advance health care directive executed by the adu
feasible with the agent making the decision; an "

C. Take into account:

(2} The current and previous wishes
reasonably ascertainable bg, the guardian,

%«
1. Limitations: health care: finances
otdei a gualdlan for an\adult does not: hjcw

lult. If a poWer of attornev for_health care or an advance
health care dirgctiveis i c s acourt order to the contrary, a heaith care
decision of an age

3. Restrictions on contact. A guardian for an adult may not restrict the ability of
the adult to communicate, visit or interact with others, including receiving visitors or
making or receiving telephone calls, personal mail or electronic communications,
including through social media, or participating in_social activities, unless:

A. Authorized by the court by specific order;

B. A protective order or a protective arrangement instead of guardianship is in effect
that limits contact between the adult and a person; or
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C. The puardian has pood cause to believe restriction is necessaty because
interaction with the person poses a risk of significant physical, psychological or
financial harm to the adult and the restriction js:

(1)_For a period of not more than 7 business days if the person has a family or
preexisting social relationship with the adult; or

(2) For a period of not more than 60 days if the person does not have a family or
preexisting social relationship with the adult.

§5-316. Guardian's plan

iardian for an adult shall file

1. Plan: revision. The petitioner for appointment of a,
a subsequent change in

with the petition a plan for the care of the adult. When3

adult as well as the adult's preferences, values
or reasonably ascertainable by the guardian’”

o

[ ¥ . i Q‘d . ’:‘
A. The living arrangement. services and sup the puardian expects to arrange,

facilitate or continue for the adult:

B. Sogcial and educational activitie
adult;

o

pajs providing to the adult.

o
o

the puardian antici
P

revised plan. A guardian shall give notice of the filing of a revised plan
under subsection’ ong with a copy of the plan, to the adult subject to guardianship, all
persons entitled 0 notice under section 5-310, subsection 5 or a subsequent order and
other persons as the court determines. The notice must include a statement of the right to
object to the revised plan and be given not later than [4 days after the filing.

3. Objection to revised plan. An adult subject to guardianship and any person
entitled under subsection 2 to receive notice and a copy of the puardian's plan may object
to the revised plan.

4. Court review of plan or revised plan; approval, The court shall review a
ouardian's plan or revised plan filed under subsection 1. in deciding whether to approve
the plan or the revised plan the court shall consider an objection under subsection 3 and
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whether the plan or revised plan is consistent with the guardian's duties and powers under
sections 5-313 and 5-314. The court may schedule a hearing on any revised plan
submitted and may not approve any revised plan until 30 days after its filing.

5. Copy of approved plan. After a guardian’s plan under this section is approved by
the court, the guardian shall provide a copy of the plan to the adult subject to
guardianship, all persons entitled to notice under section 5-310, subsection 5 or a
subsequent order and other persons as the court determines,

§5-317. Guardian's report; monitoring of guardianship

1. Report; contents. A guardian for an adult at least anﬂuallv shall submit fo the
court a report in a record regarding the condition of the adiilt and accounting for money
and other property in the guardian's possession or subjg ¢ vpuardian's control. Each
report must state or contain;

A. The mental, physical and social conditions

person that hagbénefited from the property of the adult;

K. A copy é?f the puardian's most recent plan and a statement whether the guardian
has deviated from the plan and, if so, how the guardian has deviated and why;

L. Plans for future care and support;

M. A recommendation as to the need for continued guardignship and any
recommended change in the scope of the guardianship; and

N. Whether any coguardian or successor guardian appointed to serve when a
designated future event occurs is alive and able to serve.
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2. Appointment of visitor. The court mav appoint a visitor to review a report
submitted under this section, interview the guardian or adult subject to guardianship or
investigate any other matter involving the guardianship.

3. Notice of filing of report; copy. Notice of the filing of a guardian's report under
this section, together with a copy of the report, must be given to the adult subject to
guardianship, all persons entitled to notice under section 5-310. subsection 5 or a
subsequent order and any other person as the court determines. The notice and report
must be given not later than 14 days after the filing of the report.

whether:

A. The report provides sufficient information to es’cﬁbhsl
with the guardian's duties; i

5. Noncompliance; modification or terminaf’ If tﬁ“e court deté?mines there is
reason to believe a guardian for an adult has not co hed with the suardian's duties or

A. Shall notify the adult, the fzuarﬁcr :
5.3 10, subsection 5 or a subsequett Lor

court approves th 13011, there is a rebuttable presumption the report is accuaate as to g
matter adequately disclosed in the report.

§5-318. Removal of guardian for adult; appointment of successor

1. Removal; suceessor. The court may remove a guardian for an adult for failure to
perform the suardian's duties or for other good cause and appoint a successor guardian to
assume the duties of guardian,

2. Hearing. The court shall conduet a hearing to determine whether to remove a
puardian for an adult and appoint a successor on:
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A. Petition of the adult, the guardian or a person interested in the welfare of the adult
that contains allegations that, if true, would support a reasonable belief that removal
of the guardian and appointment of a successor may be appropriate, but the court may
decline to hold a hearing if a petition based on the same or substantially similar facts

was filed within the preceding 6 months;

B. Communication from the adult, the guardian or a person interested in the welfare
of the adult that supports a reasonable belief that removal of the guardian and
appointment of a successor may be appropriate: or

C. Determination by the court that a hearing would be inthe best interest of the
adult, e

3. Notice. Notice of a petition under subsection 2. para T
adult subject to guardianship. the guardian and suéh ot
determines. :

oh A shall be given to the
ersons as the court

the adult. If the adult subject to guardianship Is Aol '%ented by an atto?nev, the court

shall appoint an attorney under the same conditions:? secfion 5-305. The court shall
ult as provided in section 5-119.

't shall give notlce of the gppomtment to the adult subject to
éntitled to théinotice under section 5-310, subsection S or a

ermination O {fle guatdtahshm on the eround that a basis f01 appointment under

T

assistance gf; anted’is not appropriate, or for other good cause.

F
2. Hearing. fﬁl“he court shall conduct a hearing to determine whether termination or

modification of a suardianship of an adult is appropriate on:

A. Petition under subsection 1 that contains allegations that, if true, would support a
reasonable belief that termination or modification of the guardianship may be
appropriate, but the court may decline to hold a hearing if a petition based on the
same or substantially similar facts was filed within the preceding 6 months;

B. Communication from the adult, the guardian or a person interested in the welfare
of the adult that supports a reasonable belief that termination or modification of the
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guardianship may be appropriate, including because of a change in the functional
needs of the adult or supports or services available to the adult;

C. A report from a guardian or conservator that indicates that termination or
modification may be appropriate because the functional needs of the adult or supports
or services available to the adult have changed or a protective arrangement instead of
ouardianship or other less restrictive alternatives for meeting the adult's needs are
available: or

D. A determination by the court that a hearing would be in the best interest of the
adult. :

raph A must be given to the
lier persons as the court

3, Notice. Notice of a petition under subsection 2, par:

determines.

4. Termination. On presentation of pri
guardianship for an adult, the court shall ord

basis for appointment of a guardian under se¢

5. Modification. The court shall modify 1
adult if the powers are excessive ot inadequate d
limitations of the aduit, the adult's Supports or services ol

Sk i ") .

tranted to a guardian for an
to a change in the abilities or
other circumstances.

6. Procedure. Unless the courf:
or medifying a guardianship for an adu]t 1h
safeguard the rights of the adult that applv to

‘ ardianshlp has a right to choose an attorney to represent the

ilt is not 1epresented by an attorney, the court shall appoint
ditions as iff section 5-305. The court shall award
f5i’the adult as provided in section 5-119.

adult in this matt
an_attorney undel The
reasonable:

PART 4

L. Cons or fm' minor; findings. On petition and after notice and hearing, the
court_may_app :\conservatm for the property or financial affairs of a minor, if the
court finds by a prepondelance of evidence that:

A. The minor owns money or property requiring management or protection that
otherwise cannot be provided: or

B. Appointment of a conservator is in the best interest of the minor and:

(1) If the minor has a parent, the court gives weight to any recommendation of
the minor's parent whether an appointment is_in the best interest of the minor; and

(2) Either: .
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(a) _The minor has or may have financial affairs that may be put at
unreasonable risk or hindered because of the minor's age; or

(b) Appointment is necessary or desirable to obtain or_provide money
needed for the support, care, education, health or welfare of the minor.

2. Conservator for adult; findings. On petition and after notice and hearing, the
court may appoint a conservator for the property or financial affairs of an adult if the
court determines by clear and convincing evidence that:

A. The adult is unable to manage property or financial affa'* ‘because'

(1) _Of a limitation in the ability to receive and eva}aate 1nf01 mation or make or
commumcate declsmns even with the use of aDD 'Llate supportive services,

(2) The adult is missing, detained or unabief* g

4_5*?

B. Appointment is necessary to:

8 unp}nmself ~determination and mdependence The
j! c atorship if a limited conservatorship, protective
atorship or other less restrictive alternatives would meet

B. A personi nterested in the estate, financial affairs or welfare of the individual,
including a person that would be adversely affected by lack of effective management
of property and financial affairs of the individual; or

C. The guardian of the individual,

2. Contents. A petition under subsection 1 must set forth the pefitioner's hame,
principal residence, current street address, if different, relationship to the respondent and
interest in the appointment and state or contain the following fo the extent known;
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A. The respondent's name, age, principal residence, current street address, if
different, and, if different, address of the dwelling in which it is proposed the
respondent will reside if the petition is granted;

B. The name and address of the respondent’s:
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(1) Spouse or domestic partner, or if the respondent has none, any adult with
whom the respondent has shared household responsibilities for more than 6
months in the 12-month period before the filing of the petition;

(2) Adult children or, if the respondent has none, each Darent and adult sibling of
the respondent, or, if none, at least one adult nearest | ""kmshm to the respondent
who can be found with reasonable diligence; and

(3} Adult stepchildren whom the 1esuonde1‘it actlvély parented during the
stepchildren's minor years and with who the Iespondent had an_ongoing

o

relationship within 2 years before ﬂlmg of 16 petition:

‘Seg known to have routinely assisted the respondent with decision
making within the 6 months before the filing of the petition;

(10) Any proposed conservator, including a person nominated by the respondent
if the respondent is 14 vears of age or older; and

(11} If the individual for whom a conservator is sought is a minor:

(a)_An adult with whom the minor resides if not otherwise listed; and

(b) Any person not otherwise listed that had the care or custody of the minor
for 60 or more days during the 2 years preceding the filing of the petition or
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any person that had the primary care or custody of the minor for at least 730
days during the 5 vears preceding the filing of the petition;

D. A eeneral statement of the respondent's property with an estimate of its value, and
the source and amount of other anticipated income or receipts;

E. The reason conservatorship is necessary, including a brief description of:

(1) _The nature and extent of the respondent's alleged need;

(2) If the petition alleges the respondent is missing, detamed or unable to return
to the United States, the relevant circumstances, includifigs he time and nature of
the disappearance or detention and any Ssearc ' inquiry _concerning the
respondent's whereabouts;

cons:deled or nnnlemented the 1easgn
implemented; and

(5} The reason a protectiv

s 1'e;st1'ictive alternatives are
insufficient to meet the respd

i
ﬁ‘?e

_;lator or other form of support to
“court proceedings;

ra llmlféd conservatorship, a description of the property to be
servatm s control and any other requested limitation on the

¥ representing the petitioner, if any.

address of an atto

.4«\133'
§5-403. Notice and hearing

1. Date, time and place for hearing. On receipt of a petition for appointment of a
conservator under section 5-402, the court shall set a date, time and place for hearing the

petition.

2. Notice to respondent. A copy of a petition under section 5-402 and notice of a
hearing on the petition must be served personally on the respondent_at least 14 days
before the hearine, If the respondent's whereabouts are unknown or personal service
cannot be made, service on the respondent must be made by substituted service or
publication. The notice must inform the respondent of the respondent’s rights at the
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hearing, including the right to an attorney and to attend the hearing. The notice must also
include a description of the nature, purpose and consequences of granting the petition,
Failure to serve the respondent with notice substantially complying with this subsection
precludes the court from granting the petition.

3. Notice to others. In a proceeding on a petition under section 5-402. notice of the
hearing also must be given to the persons required to be listed in the petition under
section 5-402, subsection 3, paragraphs A to C and any other person interested in the
respondent’s welfare as the court determines at least 14 days prior to the hearing. Failure
to give notice under this subsection does not preclude the court from appointing a
conservator, 5

#
Py

jon petition that is filed after

4, Notice of petition affer order. Notice of g hearin
the appointment of a conservator that seeks an order undei 1, together with a copy
of the petition, must be given to the individual subject to: Spship if the individual
is 14 vears of age or older and is not missing, detiiied. of unable o gtgjl‘ﬂ to the United
States, the conservator and any other person as; the court determines.

1. Petition.

The person to be protected, any

protective order.

A Det?fl n under?subsection 1 must contain such
as the Supte ne Judlmal Court by rule provides,

2.  Contents

M\\M
(3) Namé, address and telephone number of the person with actual or apparent
authority to manage the property or aflairs of the principal:

(4) Facts concerning the extent and nature of the principal's inability to manage
the principal's property or affairs effectively and any facts supporting an
allegation that an emergency exists;

(5)_Facts concerning the extent and nature of the actual or apparent agent's lack
of management of the principal's property or affairs. If applicable, facts
describing how the petitioner has already been adversely affected by the lack of
management of the principal's property or affairs; and
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(6) Names, addresses and relationships of all persons who are required to receive
notice of the petition.

B. This subsection does not limit any other purpose for the use of a petition for a
protective order or any other remedy available to the court.

§5-405, Appointment and role of visitor

1. Visitor for minor respondent. If the respondent in a proceeding to appoint a
conservator is a minor, the court may appoint a visitor to mvestl,qate a matter related to
the petition or to inform the minor or a parent of the minor ab e petition or a related
matter, 45

2, Visitor for adult respondent. If the 1'espondeﬁ%‘1 _ roceeding to appoint a
dult is represented by

lequested in the petition. The visitor must be andn 1Vidual havmg t a\
in_the type of abilities, limitations and 11eeds ai[__ged in th@ petmon

appointed for ai adult under
d in a manner the respondent is

effect of the moceedmg, the 1espo”hde
and duties of a conservator;

B. Review: financial records of the respondent, if relevant to the vigitor's

recommendation under subsection 3, paragraph B

C. State whether the respondent's needs could be met by a less restrictive alternative,
including a protective arrangement instead of conservatorship and, if so. identify the
less restrictive alternative; and

D. Investigate the allegations in the petition and any other matter relating to the
petition as the court directs.
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5. Report, A visitor appointed for an adult under subsection 2 shall file a report in a
record with the court at least 10 days before any hearing on the petition. The report must
include:

A. Whether or not the respondent wants to challenge any aspect of the proceeding or
to seek any limitation on the conservator's powers;

B. A recommendation whether an attorney should be appointed to represent the
respondent;

C. A recommendation:

(1) Regarding the appropriateness of conservatorshi “whether a protective
arrangement instead of conservatorship or other | -estrictive alternatives for
meeting the respondent's needs are available: o

(2)_If a conservatorship is recommended ether it should.be full or limited;

B. Recommended by the visitor;

C. The court determines that the respondent needs representation; or

D. It comes to the court's attention that the respondent wishes to contest any aspect
of the proceeding or to seek any limitation on the proposed conservator's powers,

2. Duties of attorney. The attorney representing the respondent in a proceeding on a
petition under section 5-402 shall:

A. Make reasonable efforts to ascertain the respondent's wishes;
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B. Advacate for the respondent's wishes to the extent reasonably ascertainable; and

C. If the respondent's wishes are not reasonably ascertainable, advocate for the result
that is the least-restrictive option in type, duration and scope, consistent with the
respondent's interests.

3. Attorney for parent of minor. The court may appoint an attorney to represent a
parent of a minor who is the subject of a proceeding on a petition under section 5-402 if}

A. The parent objects to appointment of a conservator;

B. The court determines that counsel is needed to ensure that: onsent to appointment
of a conservator is informed: or

C. The court otherwise determines the parent needs

§5-407. Professional evaluation

a report in a record with the couﬁ;
Unless otherwise directed by the ¢o

. The/respondent has the right to decline to participate in an
ubsection 1.

‘ bv respondent required.  Except as otherwise provided in
subsection 2. a hearing under section 5-403 any proceed only if the respondent attends the
hearing. If it is not reasonably feasible for the respondent to_attend a hearing_at the
location court proceedings typically are conducted, the court shall make reasonable
efforts to hold the hearing at an alternative location convenient to the respondent or allow
the respondent to attend the hearing using real-time andiovisual technology.

2. Hearing without respondent; findings. A hearing under section 5-403 may
proceed without the respondent in attendance if the court finds by clear and convincing
evidence that:

Page 57 - 128LR0452(02)-1

COMMITTEE AMENDMENT




—
O oo 1N U Wb —

[
[\ QY

o —
B o

bt —
[= RV |

——
o e

NSRS
—

S o]
LUS I oS ]

[SP T eI o I
~] N

™o
oC

L b2
—_— O \D

L) W
w N

e o 2
[

(SRS
o0 ~J

COMMITTEE AMENDMENT* " to H.P. 91, L.D. 123

A. The respondent consistently and repeatedly has refused to attend the hearing after
having been fully informed of the right to attend the hearing and the potential
consequences of failing to do so:

B. There is no practicable way for the respondent to attend and participate in the
hearine even with appropriate supportive services and technological assistance; or

C. The respondent is a minor who has received proper notice and attendance would
be harmiul to the minor,

3. Assistance to respondent. The respondent may be asslsted in a hearing under
section 5-403 by a person or persons of the respondent's choosmg‘* assistive technology or
an interpreter or translator, or a combination of these Su' jorts. If assistance would
facilitate the respondent's participation in the hearing bqt:' s notetherwise available to the

T
ey ey

respondent, the court shall make reasonable efforts to prowde it

4, Attorney for respondent. The lespondgntﬁlas Ei*‘ right to
represent the respondent at a hearing under sectlon 5-403,

5, Rights of respondent at hearing
respondent may:

. Otherwise participate in the hea1 ing.

}"}

esnondent. Any_person may_request fo
3. The court may grant the request, with or

er:of publm record exceptions. The existence of a proceeding for or the
existence of ¢ -vatitship is a matter of public record unless the court seals the record

after;

»..-"
A, The respondent the individual subject to conservatorship or the parent of a minor
subject to conservatorship requests the record be sealed; and

B, Either;

(1) The petition for conservatorship is dismissed; or

(2) The conservatorship is terminated.

2. Access fo records. An individual subject to a proceeding for a conservatorship,
whether or not a conservator is appointed., an atforney desienated by the individual and a
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person entitled to notice under section 5-411 or a subsequent order are entitled to access
court records of the proceeding and resulting conservatorship, including the conservator's
plan and report. In addition, a person for good cause may petition the court for access {o
court records of the conservatorship, including the conservator's plan and report. The
court shall grant access if access is in the best interest of the regpondent or_individual
subiect to conservatorship or furthers the public interest and does not endanger the
welfare or financial interests of the respondent or individual.

3. Reporis; availability. A_report under section 5-405 of a visitor or professional
evaluation under section 5-407 is confidential and must be sealed on filing but is
available to:

A. The court;

B. The individual who is the subject of the report
to use:

C. The petitioner, visitor and petitioner's an%l respondent's attorn

the proceeding; g & &

D. An agent appointed under a power K ‘

respondent is identified as the principal, unless thecourt orders otherwise; and
o b %

E. Other persons when it is in the:public interest orfo-a purpose the court orders for
good cause. b ‘

§5-410. Who may be conservator; priorities:

tment. Ex¢epr as othery
Givator shall ‘tonsider persons otherwise qualified in the

for the responﬁent.

2. Equal prierity. With respect to persons having eaual priority under subsection 1,
the court shall select as conservator the person the court considers best qualified. In
determining the best qualified person, the court shall consider the potential conservator's
relationship with the respondent, the potential conservator's skills, the expressed wishes
of the respondent, the extent to which the potential conservator and the respondent have
similar values and preferences and_the likelihood that the potential conservator will be
able to satisfy the duties of a conservator successfully.
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3. Appointment based on best interest of respondent. The court, acting in the best
interest of the respondent, may decline to appoint as conservator a person having priority
under subsection | and appoint a person having a lower prior ity or no priority.

4, Appointment prohibited: exceptions. A person that provides paid services to
the respondent, or an individual who is employed by a person that provides paid services
to the respondent or is the spouse, domestic partner, parent or child of an individual who
provides or is emploved to provide paid services to the respondent, may not be appointed
as conservator unless:

A. The individual is related to the respondent by blood, m 'age or adoption; or

S

hat the person is the best
nt is in the best interest

B. The court finds by clear and convincing evidence

qualified person available for appointment and the amabm

of the respondent.

S, Long-term health care institution; exce _ptions. An owner,operator or employee
of a long-term health care institution at which the respondent is receivingicare may not be
appointed as_conservator unless the own peratoror_employee isirélatéd to the
respondent by blood, marriage or adoption. -

§5-411, Order of appointment

for an adult ¢ eaﬂv m_ust state the basis for granting a full conservatorship and include
sﬁppoﬂ the conclusion that a limited conservatorship would not meet
the functional needs of the adult.

4, Limited conservatorship: powers granted to conservator. A court order
establishing a limited conservatorship must state clearly the property placed under the
control of the conservator and the powers granted to the conservator.

5. Notice; access to reports and plans. The court shall, as part of an_order
establishing a conservatorship. identify any person that subsequently is entitled to;

A. Notice of the rights of the individual subject to conservatorship;

B. Notice of a sale of or surrender of a lease to the primary dwelling of the individual
subject to conservatorship:
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C. Notice that the conservator has delegated any power that requires court approval
under section 5-414 or substantially all powers of the conservator,

D. Notice that the conservator will be unavailable to perform the conservator's duties
for more than one month;

E. Copies of the conservator's plan and report;

F. Access to court records pertaining to the conservatorship;

G. A transaction involving a substantial conflict between the conservator's fiduciary
duties and personal interests;

to conservatorship;

I. Notice that the court has limited or modified the@?

J. Notice of the conservator's removal.

6. Entitled to notice: exceptions, If an
adult, the spouse. domestic pariner aﬁd

7. Notice when minor is subje¢
S,
conservato:shm is a minor, each neuef ‘

§5-413. Emergé ‘yyconservator

&
1. Appointment; findings. On petition by a person intergsted in an individual's

welfare or on its own after a petition has been filed under section 5-402, the court may
appoint an emergency conservator for the individual if the court finds:

A. Appointment of an emergency conservator is likely to prevent substantial and
irreparable harm to the respondent's property or financial interests;

B. No other person appears to have authority and willingness to act in the
circumstances; and
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COMMITTEE AMENDMENT* " to HP. 91, L.D. 123

C. There is reason to believe that a basis for appointment of a conservator under
section 5-401 may exist,

2. Duration of emergency conservatorship. The duration of authority of an
emergency conservator may not exceed 60 days and the emergency conservator may
exercise only the powers specified in_the order. The emergency conservator's authority

may be extended once for not more than 120 days if the court finds that the conditions for
appointment of an emergency conservator in subsection 1 continue.

3. Notice before petition. Prior to filing a petition under this section, notice must be
provided as follows. :

A. The petitioner shall provide notice orally or in writin the following:

adult children and any

ubf aragraph (1), at 1éast one of the

closest adult relatives of the respondent o “there are none, an adult friend, if
any can be found.

(2) Noticé. if provided, would not be effective; or

(3) The court determines that there is good cause not to provide notice.

E. If. prior to filing the petition, the petitioner does not provide notice as required
under this subsection, the petitioner must state in the affidavit the reasons for not
providing notice. If notice has not been provided, the court shall make a
determination as to the sufficiency of the reason for mot providing notice before
issuing a temporary order.
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COMMITTEE AMENDMENT “ " to H.P. 91, L.D, 123

4. Appointment without notice and hearing, The court may appoint an emergency
conservator without notice and a hearing only if the court finds from an affidavit or
testimony that the respondent's property ot financial interests will be substantially and
irreparably harmed before a hearing on the appointment can be held. If the court appoints
an emergency conservator without notice and a hearing, the court shall not later than 48
hours after the appointment, notify the respondent, the respondent’s attorney and other
persons as the court determines of the appointment. If a person objects to_the
appointment, the court shall hold a hearing within 14 days.

5. Not a determinaticn. Appointment of an emergency. ¢ conservator under this
section is not a_ determination that the conditions requl_L_pd*"fm appointment of a
conservator under section 5-401 have been satisfied.

6. Removal; report; application. The court may fethove fh.emergency conservator
appointed under this section at any time. The erg_l g ney con

1epont the court requires. In other respects \_L

A. Make gifis, except those of de mmlmls

e
M\f

é‘watorshm,

972
2‘9

N
isclaim confl_gent or expectant mtelests in propertv,

G. Exer01se : th to an elective share in the estate of a deceased spouse or domestic
partner _of thé individual subject to conservatorship or to renounce or disclaim a
property interest;

H. Grant a creditor a priority for payment over creditors of the same or higher class
if the creditor is providing property or services used to meet the basic living and care
needs of the individual subject to conservatorship and preferential treatment
otherwise would be impermissible under section 5-428, subsection 5; and

I.  Make. modify, amend or revoke the will of the individual subject to
conservatorship in compliance with the laws of the state governing for executing
wills,
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COMMITTEE AMENDMENT “  to H.P. 91, L.D. 123

2. Approval based on decision of individual. In approving a conservator's exercise
of the powers listed in subsection 1, the court shall consider primarily the decision the
individual subject to conservatorship would make if able, to the extent the decision can be
ascertained.

3. To determine decision of individual. To determine under subsection 2 the
decision the individual subject to conservatorship would make if able. the court shall
consider the individual's prior or current directions, preferences, opinions, values and
actions, to the extent actually known or reasonably ascertainable. The court also shall
consider:

A, The financial needs of the individual subject to cogsef vatol‘shm and individuals
who are in fact dependent on the individual subject (o' ‘conservatorshm for suppott,
and the interest of creditors;

B. Possible reduction of income, estate, inheritafi

C, Eligibility for governmental assistance;. 3

D._The previous pattern of giving or®
subject to conservatorship:;

!?_41 of the individual subject to

e

Al. Reguiring the conservator to furnish bond or collateral or
iteral or allowing a reduction in a bond or collateral previously

additional bor cL
furnished;

2.  Accounfing,  Requiring an accounting for the administration of the
conservatorship estate;

r coll

3. Distribution. Directing distribution.

4. Removal: temporary or successor. Removing the conservator and appointin
femporary or successor conservator:

5. Modification. Modifving the type of appointment or powers granted to the
conservator, if the extent of protection or management previously granted is currently
excessive or insufficient to meet the individual's needs. including because the individual's
abilities or supports have changed:
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COMMITTEE AMENDMENT“  *to HP. 91, L. 123

6. Inventory, plan or report. Rejecting or modifving the conservator's inventory,
plan or report: or

7. Other relief. Granting other appropriate relief’

§5-416. Bond; alternative asset-protection arrangement

1. Bond, alternative asset-protection arrangement required. The court _shall
require a conservator to furnish a bond with a surety the court_specifies, or require an
alternative asset-protection arrangement, conditioned on faithful discharge of all duties of
the conservator, The court may waive the requirement only if the court finds that a bond
or other asset-protection arrangement is not necessary to prolectsthe interests of the
individual subject to conservatorship. The court may n g@\ve the requirement it the

conservator is in the business of serving as‘a conserv: tor-afid is being paid for the

2. Amount of bond; collateral. Unlesss ierwise, the bond
required under this section must be in the amblnt of the aggregate capital value of the
conservatorship_estate, plus one year's estimated income, less the valu —,,,—f property

s Temoval and real property the
¢ court authorization. The court,
in place of surety on a bond, may. accept collatera the performance of the bond.

including a pledge of securities or a%iﬁﬁtgage of real proper

3. Bond not required. A reguléﬁz‘gd fi
business in this State need not give a bond.

=

ution gualified to do trust

By_executing:a boni
rt that jssued letters of office to the conservator in a proceeding
itics of the conservator in which the surety is named as a party.

%nown to the person required to provide the notice.

C. On petiti@“ﬁ of a successor conservator or any petson affected by a breach of the
obligation of the bond, a proceeding may be brought against a surety for breach of the
obligation of the bond.

D. A proceeding against the bond may be brought until liability under the bond is
exhausted.

2. Proceeding against surety. A proceeding may not be brought against a surety of
a bond under this section on a matter as to which a proceeding against the conservator is
barred,
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COMMITTEE AMENDMENT “  "to H.P. 91, L.D, 123

3. Notice of nonrenewal. The surety or sureties of the bond must immediately serve
notice to the court and to the individual under conservatorship if the bond is not renewed
by the conservator,

§5-418. Duties of conservator

1. Duties as fiduciary. A conservator is a fiduciary and has a duty of prudence and
duty of lovalty to the individual subject to conservatorship.

2. Promote self-determination, A conservator shall promote the self-determination
of the individual subject to conservatorship and, to the extentsfeasible, encourage the

individual to participate in decisions. act on the individual's wi behalf and develop or
regain the capacity to manage the individual's personal affal

3, Decision of individual. In making a decision pﬂ behai of the individual subject
to_conservatorship, the conservator shall make thesd 0151011 the™ ervator reasonably
believes the individual would make if able, unleSs'domg so_wouldi il to preserve the
resources needed to maintain the individual's well- bemg and_lifestvle. or Othet‘WlSG
unreasonably harm or endanger the welfafe or, persorial or_financial ‘tnf Ests_of the
individual. To determine the decision the individu Idmake if able, the conservator
shall consider the individual's prior or current di ns, preferences, opinions, values
and actions to the extent actually known or reasonably'a ertainable by the conservator.

4. Best interest of individuﬁ‘l\_‘

nservatm beheves the 1nd1wdua!
s well-

the conservator reas
would make woul

W i a
5. Prudent‘}nvestor standard. Except when inconsistent with the conservator's
duties under subséctions 1 to 4, a conservator shall invest and manage the conservatorship
estate as a prudent investor would, by considering:

A. The circumstances of the individual subject to conservatorship and the
conservatorship estate;

B. General economic conditions;

C. The possible effect of inflation or deflation;

D. The expected tax consequences of an investment decision or strategy:
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COMMITTEE AMENDMENT “ " to HL.P. 91, L.D. 123

E. The role of each investment or course of action in relation to the conservatorship
estate as a whole;

F. The expected total return from income and appreciation of capital:

G. The need for liguidity. regularity of income and preservation or appreciation of
capital: and

H. The special relationship or value, if any, of specific_property to the individual
subject to conservatorship.

6. Propriety of investment and management, The profiriety of a conservator's
investment and management of the conservatorship estate i tertnined in light of the
facts and circumstances existing when the conservatordccides or acts and not by

hindsight. y
R 2
7. Reasonable effort to verify facts. A conﬁ”mﬁgtox, shall make.a reasonable_effort
to verify facts relevant to the investment and manaeement of the congervatorship estate.
T T

8. Special skills or expertise. A conser
named conservator in reliance on the conse
expettise, has a duty to use the special skills ot exp
duties.

s rqﬁfé"‘sqntation of special skills or
i§e in cairying out the conservator's

_In investing, selecting
€ cation or withdrawal for
vaforship, a_conservator shall
‘asonably ascertainable to the

. k e, .
¢ lacks sufficient equity: or
T P

sInsuring the p crty wfi ld unreasonably dissipate the conservatorship estate or
ise not be in fﬁé best interest of the individual subject to conservatorship,

C pg\ration,fﬁower of attorney for finances. If a power of attorney for
finances is in eftect, a.¢onservator shall cooperate with the agent to the extent feasible.
ey

12. Digital ziy_ ets. A conservator has access to and authority over a digital asset of
the individual subject to conservatorship to the extent provided by the Revised Uniform
Fiduciary Access to Digital Assets Act or by court order.

13. Adult becomes capable. A conservator of an adult shall notify the court if the
condition of the adult subject to conservatorship has changed so that the adult is capable
of exercising rights previously removed immediately upon learning of the change.

§5-419, Conservator's plan

1. Plan: revision. The petitioner for appointment as conservator for an adult shall
file with the petition a plan_for protecting, managing, expending and distributing the
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assets of the conservatorship estate. When there is a change in circumstances or when the
conservator seeks to deviate significantly from the conservator's plan previously filed, the
conservator shall file with the court a revised plan for protecting, managing expending
and distributing the assets of the conservatorship estate. The plan must be based on the
needs of the individual subject to conservatorship and take into account the best interest
of the individual as well as the individual's preferences, values and prior directions, to the
extent known to or reasonably ascertainable by the conservator. The conservator shall
include in the plan:

A. A budeet setting forth projected expenses and resources. including an estimate of
the total amount of fees the conservator anticipates char gm per.year and a statement
or list of the amount the conservator proposes to .charge for _each service the
conservator anticipates providing to the individual syb‘hh conservatorship:

B. How the conservator will involve the mdl\n
decisions about management of the conselvatorshmﬁestate

the individual subject to
-411, subsection 5 or a
#The notice must be given not

gdiVldual sublect to conservatorship and any
notlce and a copy of the conservator's

blan: approval. The cowrt shall review a
plan ﬁied under subsection 1. In deciding whether to
—the court shalli conmdex any objection under subsection

[ mdmdual sublect to_conser vatorshm. all persons entitled to notice
subsection 5 or a subseguent order and other persons as the coutt

revised plan t
under section 5-
determines.

§5-420. Inventory: records

1. Inventory. Not later than 60 days afier appointment, a conservator shall prepare
and file with the appointing court a detailed inventory of the conservatorship estate.
together with an oath or affirmation that the inventory is believed to be complete and
accurate as far as information_permits.

2. Notice of filing of inventory. A conservator shall give notice of the filing of an
inventory to the individual subject to conservatorship, all persons entitled to notice under
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COMMITTEE AMENDMENT “ " to H.P. 91, L.D. 123

section 5-411, subsection 5 or a subsequent order and other persons as the court
determines. The notice must be given not later than 14 days after the filing,

3. TRecords. A conservator shall keep records of the administration _of the
conservatorship estate and make them available for examination on reasonable request of
the individual subject to conservatorship, a guardian of the individual or any person the
conservator or as the court determines.

§5-421. Administrative powers of conservator not yequiring court approval

1. Powers unless limited; powers of trustee. Except 8 othelw1se provided in
section 5-414 or qualified or limited in the court's order of amaomtment and stated in the
letters of office, a conservator has ail powers granted in this:section and any additional
powers granted to a trustee by law of this State other tha “this!

f property of the conservatorship estate, including real
tate, '"f ‘ ash or on Cr edit, at pubhc or m ivate sale and manage

building; i

1, Subdivides develop or dedicate land to public use, make or obtain the vacation of a
plat and adjust a boundary, adjust a difference in valuation. exchange or partition land
by eiving or receiving consideration and dedicate an easement to public use without
consideration:

J. Enter for any purpose into a lease of property as lessor or lessee, with or without
an option to purchase or renew, for a term within or extending beyond the term of the
conservatorship;

K. Enter into a lease or arrangement for exploration and removal of minerals or other
natural resources or a pooling or unitization agreement;
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COMMITTEE AMENDMENT “ > to HLP, 91, L.D. 123

L. Grant an option involving disposition of property included in the conservatorship
estate or accept or exercise an option for the acquisition of property.

M. Vote a security, in person or by general or limited proxy;

N. Pay a call, assessment or other sum chargeable or accruing against or on account

of a security:

0. Sell or exercise a stock subscription or conversion right;

P. Consent, directly or through a committee or agent, to the reorganization,
consolidation, merger, dissolution or_liquidation of a cor tation or other business

enterprise,

R. Insure the conservatorship estate against dam .
section 5-418, subsection 10 and the conservator against Hability Witli:resp

party;

S. Borrow money, with or without securt paid from the eonservatorship
estate or otherwise;

ct to a 3rd

7

T. Advance money for the protéetion of th
subject to conservatorship and*
administration of the conservatorship
which the conservator has a lief

individual subject {6

1. Pay or contest a ci’ﬁ‘-ﬁﬁ‘; settle a clafli_n by or against the conservatorship estate ot
i ' L8115&:1“Jat01’shi1:)*;%__‘9)4__,,.0on‘mromise:, arbitration or otherwise, or
claim belonging to the conservatorship estate to the

“sompensation of the conservator or any guardian, and other
sHeétion, care, administration and protection _of the

y.a Sum distﬁ}ﬁhtable to an individual subject to conservatorship or individual
nisfact dependent on the individual subject to conservatorship by paying the
sum to thé distributée or for the use of the distributee:

T

{1 _To fh‘g cuardian of the distributee;

(2) To a distributee's custodian under the Maine Uniform Transfers to Minors
Act or custodial trustee under the Uniform Custodial Trust Act of any state; or

(3)_If there is no guardian, custodian or custodial trustee, to a relative or other
person having physical custody of the distributee;

X. Prosecute or defend an action, claim or proceeding in any jurisdiction for the
protection of the conservatorship estate or of the conservator in the performance of
the consetrvator's duties;
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Y. Structure the finances of the individual subject to conservatorship to_establish
eligibility for a public benefit, including by making gifts consistent with the
individual's preferences, values and prior directions, if the conservator's action does
not_jeopardize the individual's welfare and otherwise is consistent with _the
conservator's duties; and

7. Execute and deliver any instrument that will accomplish or facilitate the exercise
of a power vested in the conservator,

§5-422. Distribution from conservatorship estate

oflimited in the court's
nd unless contrary to a
I ay expend or distribute
income or principal of the conservatorship estate V\fitﬁﬁﬁt specificicourt authorization or
confirmation for the support, care, education, hee_;%tlﬁblj_ welfare of : ndividual subject
to conservatorship or an individual who is in faét dependent on the indivi
conservatorship, including the payment of child or spousal support, in
the following rules. - <

Except as otherwise provided in section 5-414 or qualifi
order of appointment and stated in the letters of offiet
conservator's plan_filed under section 5-419, a_consers

T #
ider a recommendation relating
h or welfare for the individual
depgndent on the individual

subject to conservatorship, or an ind
subject to conservatorship, made®:by<ia
conservatorship, if any, and, if the ir'*fd-lvidha
recommendation made by a guardian or parentc

- a

istribution, ﬁ;,.gonsewatoi‘f acting in compliance with the
on 5-418 is‘not liable for a distribution made based on a

ion 1 unless thezEonservator knows the distribution is not
L

. distribution. _In _making an expenditure or
i, the conservator shall consider:

the c% ervatorship estate, the estimated duration of the
¢ likélihood the individual subject to_conservatorship, at some

be fi ly self-sufficient and able to manage the individual's finaneial
ithe conscrvatorship estate:

B. The acc rw d standard of living of the individual subject to conservatorship

and an individual who is in fact dependent on the individual subject to

conservatorship;

C. Other money or source used for the support of the individual subject to
conservatorship: and

D. The preferences. values_and prior directions of the individual subject to
conservatorship.

4. Compensation or reimbursement. Money expended or distributed under this
subsection may be paid by the conservator to any person, including the individual subject
to conservatorship, as reimbursement for expenditures the conservator might have made,
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or in advance for services to be rendered to the individual subject to conservatorship if it
is reasonable to expect the services will be performed and advance payment is customary
or reasonably necessary under the circumstances.

§5-423. Conservator's report and accounting; monitoring

1. Report. A conservator shall file a report in a record with the court regar ding the
administration of the conservatorship estate annually unless the court otherwise directs,
on resienation or removal, on termination of the conservatorship and at any other time as
the court directs.

E. Annual credit report of the indiyi

feasnbie a copv of _the most 1ec‘eﬂt

nvestmen accounts and mortgages or other
u ect to conséwatmshm. along w1th with all but the ]ast 4

T.lsmess 1elat10n the conservator has with a person the conservator has paid
or a perso. that”yﬁas benefited from the property of the individual subject to
conservatoxshm”and

[, Whether anv coconservator of successor conservator appointed to serve when a
designated future event occurs is alive and able to serve.

3. Visitor. The court may appoint a visitor to review a report under this section or
conservator's plan under section 5-419. interview the individual subject _to
conservatorship or conservator and investigate any matter involving the conservatorship
as the court directs. In connection with the report, the court may order the conservator to
submit the conservatorship estate to appropriate examination in a manner the court
directs.
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4. Notice of report: copy. Notice of the filing under this section of a gconservator's
report, together with a copy of the report, must be provided to the individual subject to
conservatorship, all persons entitled to notice under section 5-411. subsection 5 or a
subsequent_order, and a person the court determines is entitled _to the report.
Notwithstanding section 5-409, the credit report provided pursuant to subsection 2,
paragraph E is confidential and may not be provided with the rest of the conservator's
report except to the individual subject to conservatorship. The notice and report must be
given not later than 14 days after filing,

5. Monitoring; frequency of report. The court shall e§tab1ish procedures for
monitoring a conservator's plan and report and review the Q}gﬁ-ﬂa‘:’ﬁ'd; report not less than
annually to determine whether: *

lish the conservator has

iy

A, The plan and report provide sufficient informati hito 68 ¢
complied with the conservator's duties; o

B. The conservatorship should continue; a p(f'

o

C. The couservator's requested fees, if afiyzishould be.approved.

6. Noncompliance. If the court determines ‘ason to believe the conservator
has not complied with the conservator's duties or th

the court: ES

A. _Shall notify the conservator, the
persons entitled to notice under set lion

. or . 5 P o
B. May require additional information fiom the cons_eﬁratog

C. May appoiitt a_ interview, the individual subject to conservatorship or
conservator:
directs; and

If the court determines there is reason to believe a
'_,_és are not reasonable, the court shall hold a hearing to adjust the

approval of a reporto

approve the report or accounting. An order, after notice and hearing, approving a final
report discharges the conservator from_all liabilities, claims and causes of action by a
person _given notice of the report and the hearing as to a matter adequately disclosed in

the report,

§5-424. Attempted transfer of property by individual subject to conservatorship

1. Interest not transferable or assignable; not subject to claims. The interest of
an individual subject to conservatorship in property included in the conservatorship estate
is not transferable or assignable by the individual and is not subject to levy, garnishment
or similar process for claims against the individual unless allowed under section 5-428.
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2. Contract void against individual and property. If an individual subject to
conservatorship enters into a contract after having the right to enter the contract removed
by the court, the contract is void against the individual and the individual's property but is
enforceable against the person that contracted with the ind tvidual,

3. Protection of 3rd parties. A 3rd party that deals with an individual subject to
conservatorship with respect to property included in the conservatorship estate is entitled
to protection provided by law of this State other than this Act,

§5-425, Transaction involving conflict of interest

A transaction involving a conservatorship estate that i ffdoted by a_substantial
conflict between the conservator's fiduciary duties and personal interests is voidable
unless the transaction is authorized by the court by_gp cific '-'older after notice to all
persons entitled to notice under section 5-411, subsectmn 50 ubsequent order. A
tlansactmn affected by a substantial conﬂict b twaen ﬁduma -tles and personal

estate entered into by the conservator, an mdt’
the spouse domestlc partner descendant §ibli

gll\_the conservatﬁr property:
) he person ls dealing with a conservator does not aione
to the exxstenc Qf the authority of the conservator or the
clse of auth rity, but restrictions on authority that are

Val deféct in the ploceedmg leading to the issuance of letters of
e for protection provided to a person that assists or deals with
: _comparahle provisions in law of this State other than this Act relating to
ctiofis or simplifying transfers of securities by ﬁduc1anes

§5-427. Death oilmdmdual subject to conservatorsmp

1. Delivery of will. If an individual subject to conservatorship dies, the conservator
shall deliver to the court for safekeeping any will of the individual in the conservator's
possession_and inform the personal representative named in the will if feasible or if not
feasible, a beneficiary named in the will, of the delivery.

2. Powers and duties of personal representative; notice. 140 days after the death
of an individual subject to conservatorship no personal representative has been appointed
and an application or petition for appointment is not before the court. the conservator may
apply to exercise the powers and duties of a personal representative to_administer and
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distribute the decedent's estate. The conservator shall give notice to a person nominated
as personal representative by a will of the decedent of which the conservator is aware and
to all of the decedent's heirs and all devisees of the will, if any. The court may grant the
application if there is no objection and_endorse the letters of office to note that the
individual formerly subject to conservatorship is deceased and the conservator has
acquired the powers and duties of a personal representative.

3. Effect of appointment as personal representative. Issuance of an order under
this section has the effect of an order of appointment of a_personal representative under
section 3-308 and Article 3, Parts 6 to 10. :

4. Distribution; discharge. _ On the death ofxan individual _subject _to
conservatorship, the conservator shall conclude the admini ag_ion of the conservatorship
estate by distributing property subject to conservatorshi b to'th «individual's successors.
Not later than 30 days after distribution, the conservator '

petition for discharge.

§5-428. Presentation and allowance of clai

np estate a cla1m against the
conservatorship estate or the indi i 5 _servatorshlp arising befone or
during the conservatorship on pi i
priorities under subsection 4. A clalmaﬁ“t

_,3

lowance; dlsallowance. A claim under subsection 1 is
onservator of the statement of claim by the conservator or
¢ claim, whichever first occurs, A presented claim is
the conservator in a record sent or delivered to the
‘after its presentation. Before payment the conservator
f thé claim to a disallowance in whole or in part, but not after
er or order directing payment of the claim. Presentation of a
ning_gf a statute of limitations that has not expired relating to the claim
it "ﬁi%ailowance

claim toliskth ‘
until 30 days a

3. Unpaid clal’m A claimant whose claim under subsection 1 has not been paid may
petition the court to determine the claim at any time before it is barred by a statute of
limitations. and the court may order its allowance, payment or security by encumbering
property included in the conservatorship estate. If a proceeding is pending against the
individual subject to conservatorship at the time of appointment of the conservator or is
initiated thereafter, the moving party shall give the conservator notice of the proceeding if
it could result in creating a claim against the conservatorship estate.

4. Distribution; order, If a conservatorship estate is likely to be exhausted before
all existing claims are paid, the conservator shall distribute the estate in money or in kind
in payment of claims in the following order:

Page 75 - 128LR0452(02)-1

COMMITTEE AMENDMENT




COMMITTEE AMENDMENT “  ”to H.P. 91, L.D. 123

A. Costs and expenses of administration;

B. A claim of the Federal Government or State Government having priority under
law other than this act;

C. A claim incurred by the conservator for support, care, edycation, health or welfare
nreviously provided to the individual subject to conservatorship or an individual who
is in fact dependent on the individual subject to conservatorship;

D. A claim arising before the conservatorship; and

E. All other claims.

W,
in the payment of a claim
im due and pavable may

5. Preference of claims. Preference may not be give
under subsection 4 over another claim of the same class;
not be preferred over a claim not due unless:

A. Doing so would leave the conserv_atprshl'glg__é?ﬁ%&tat_)e?‘without stfficient funds to pay
the basic living and health care expenses ofithe individual subject
and

H.

are adeauate to meet all existing claim
i} [ . Y 7
individual subject to conservatorshipg m
interest in the conservatorship estate for]

Brder, the coﬁ’g”ic%‘i‘\?atox‘ to grant a_security
et o im-at a future date,

§5-429. Personal Ligthili conservator

5,
Except as_otherwise_agreed by a consetvator, the

1. Not pér
conservator is not le on a cfﬁt‘i'act properly entered into in a fiduciary
capacity onof the conservatorship estate unloss the

i

atfact or before entering into the contract the

I in the co
congervator's representative capacity.

. A cofiservator is personally liable for an obligation arising
3 a0 . - . ¥ -

Qf the“conservatorship estate or an act or omission occurring in
ion of the conservatorship estate only if the conservator is

3. Claims asserted against conservator. A claim based on_a contract entered into
by a conservator ini a fiduciary capacity, an obligation arising_from_control of property
included in the conservatorship estate or a claim based on a tort committed in the course
of administration of the conservatorship estate may be asserted against the
conservatorship estate in a proceeding against the conservator in a fiduciary capacity,
whether or not the conservator is personally liable for the claim.

4, Determination of liability. A question of liability between a conservatorship
estate and the conservator personally may be determined in a proceeding for accounting,
surcharge or indemnification or another appropriate proceeding or action.
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§5-430. Removal of conservator; appointment of successor

1. Removal by court. The coutt may remove a conservator for failure to perform
the conservator's duties or other good cause and appoint a successor conservator to
assume the duties of the conservator,

2. Hearing upon petition, communication or determination. The court shall
conduct a hearing to determine whether to remove a conservator and appomt a successor
on.

A. Petition of the individual subject to conservatorship ,\consewaton oI _person
interested in the welfare of the individual that contains alle@bns that, if true, would
support a reasonable belief that removal of the consetvator and appointment of a
successor may be appropriate, but the court may dec‘l_“" ‘torhiold a hearing if a petition
based on the same or substantially similar facts® E i

months;

nerson interested in the weifare of the in

C._Determination by the court that a hearing
individual subject to conservat@r_shlp

o
4. Attornev for nﬂnﬁdual subject to&conservatorship. If an individual subject to
ok ‘femaove the conservat(n and have a successor_appointed is
ey, the court shall appoint an attorney under the same
! rt sllall award reasonable attorney's fees to the
18 Etion 5-119.

onservator. In selecting a successor conservator, the

) ,vtlce of appo tment’of successor conservator. Not later than 30 days after
B, successor Sonservator, the court shall give notice of the appointment to the
individual ‘su::ﬁ ct to conservatorshm and all persons entitled to the notice under section
5-4] 1, subsectior: opa "subsequent order.

§5-431. Terming’t‘mn or modification of conservatorship

1. Conservatorship for a minor. A conservatorship for a minor terminates on the
earlier of’

A. An order of the court:

B. The minor becoming an adult or, if the minor consents or the court finds by clear
and convincing evidence that substantial harm to the minor's interests_is otherwise
likely, attaining 21 years of age;

C. Emancipation of the minor; and
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D. Death of the minor.

2. Conservatorship for an adult. A conservatorship for an adult terminates on
order of the court or when the adult dies.

3. Petition for termination or modification. An individual subject to
conservatorship, the conservator or a person interested in the welfare of the individual
may petition for;

A. Termination of the conservatorship on the ground that a basis for appointment
under section 5-401 does not exist or termination would be in the best interest of the
individual, or for other good cayse; or

e

the extent of protection or

B. Modificatlon of the conservatm shm on the glound

appropriate, but the court may declme to ho
same or substantially similar facts was filed within'the precedmg 6 months;

or aperson interested in the welfar
that termination or modification of %he coﬁservato th mav be anm opriate, 1ncludmg

to the idualisiibijeet. gOﬁSEl\«’atOI ship have changed or a protective
- g
f consé 4at01$hm o oﬁlel less restrictive alternatives are available; or

. Notice of a petition under subsection 3 must be given to the

S

ject to cor éwatol ship, the conservator and such other persons as the court

6, TerminatiGh’ On presentation of prima facie evidence for termination_of a
conservatorship, the court shall order termination unless a basis for appointment of a
conservator under section 5-401 is satisfied.

7. Modification. The court shall modify the powers oranted to a conservator if the
powers are excessive or inadequate due to a change in the abilities or limitations of the
individual subject to conservatorship, the individual's supports or other circumstances.

8. Safepuard rights of individual, Unless the court otherwise orders for good
cause, before terminating a conservatorship, the court shall follow the same procedures to
safeguard the rights of the individual subject to conservator ship that apply to a petition
for conservatorship.
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9. Attorney for individual subject to conservatorship. If an individual subject to
conservatorship who seeks to terminate or modify the terms of the conservatorship is not
represented by an attorney, the court shall appoint an attorney under the same conditions
in section 5-406. The court shall award reasonable attorney's fees to the individual's
attorney as provided in section 5-119.

10. Property: report; petition for discharge. On termination of a consetvatorship
and whether or mnot formally distributed by the conservator, property of the
conservatorship estate passes to the individual formerly subject to conservatorship or the
individual's heirs, successors or assigns, The order of termination must provide for
expenses of administration and direct the conservator to file a_.;fg?ffi%{'”fﬁ?rqport and petition for

e

discharge on apnroval of the final repoit. 5%

11. Discharge. The court shall enter a final order of dischatge on the approval of the
final report and satisfaction by the conservator of any &hfl‘ condition placed by the court
on the conservator's discharge. ;-h

12. Distribution. On the death of an individual subject to conser ship or other
event terminating or partially terminating” the conservatorship, the conservator shall
proceed expeditiously to distribute the conservatorshipiestate to the individual or other
persons entitled to_it. The consetvator may tak sonable measures necessary to

preserve the conservatorship estate?

& TR S .
1. Transfer of money or property. to minoe, “Unless’a person required to transfer
money or personal property. to a minor Kiiows that
proceeding is penditip | onservatorship,

amount or valu exceedinp-$14,000 in a:12-month period to:
E i o

v
. . S . v, N . . .
ancial mstlﬂclftlon as a deposit in an interest-bearing account or certificate in

name of the minor and the person shall give notice to the minor of the

2. Proper application of transferred money or property. A person that transfers
money or property under this section is not responsible for its proper application,

3. Application of money or property. A person that receives money or property for
a minor under subsection 1, paragraph A or B may apply it only to the support, care,
education, health and welfare of the minor, and may not derive_a personal financial
benefit from it, except for reimbursement for necessary expenses. Funds in excess of
those required to be so applied must be preserved for the future support, care, education,
health or welfare of the minor, and the balance, if any, transferred to the minor when the
minor becomes an adult or is otherwise emancipated.
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PART S
QTHER PROTECTIVE ARRANGEMENTS

§5-501. Authority for protective arrangements

1. Order protective arrangement. Under this Part, a court:

A. Upon receiving a petition for a guardianship for an adult may order one or more
protective arrangements instead of guardianship as a less restrictive aliernative fo
guardianship; and

B. Upon receiving a petition for a conservator ship for an ndmdhal may order one or
more protective _arrangements instead of consewa ship as_a less restrictive
alternative to conservatorship. . ;

may netltlon under this Part for one or m01
conservatorship:

ffans- I weifare of the individual,
bv lack of effective management

B. A person interested in the movertv, 1
includmg a person that would be adi?elsek

F 3 heatmg’ ¢o ducted on a petition for guardianship under
hote. protective arrangements instead of guardianship under

) olirt may_enter an order for one or more protective
Iual‘digﬁﬁlip under subsection 2 if the court finds by clear and

esponden “lacks the ability to meet essential requirements for physical
health, safe f?v ot seif—care because the respondent is unable to receive and evaluate
1nf0rmation ] ake or communicate decisions, even with appropriate supportive

services, technoioglcal assistance or supported decision making, and
B. The respondent's identified needs cannot be met by less restrictive alternatives.

2. Orders other than guardianship. If the court makes the findings under
subsection 1, the court, instead of appointing a guardian, may:

A. Authorize or direct one or more transactions necessary to meet the respondent’s
need for health, safety or care, including but not limited to:

(1) One or more particular medical treatments or refusals of particular medical
treatments:;
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(2) A move to a specified place of dwelling: or

(3} Visitation or supervised visitation between the respondent and another
person;

B. Restrict access to the respondent by a person whose access places the respondent
at serious risk of physical or psychological harm; and

C. Order other arrangements on a limited basis that are appropriate.

3. Factors. In deciding whether to enter an order under th\iﬂs section, the court shall
consider the factors under sections 5-313 and 5-314 that a guatdian must consider when
making a decision on behalf of an adult subject to guardian'sh-‘i"g”‘. i

§5-503. Basis for protective arrangements instead.of atorship for adult or

minor &

TN

1. Findings. After the hearing conducted:on a pétition for conservatorship for an
adult under section 5-402 or one or i e protective arrangerf‘féﬁts\, instead of
conservatorship for an adult under section” 5501 subsection 3, the court: may enter an
order for one or more protective arrangeme; i dof conservitorship_under

subsection 3 for the respondent if t}le court finds:
7

A, By clear and convineing spondent is unable to manage
property or_financial affairs becaus .a_limitation in%thé ability to receive and
evaluate information or make oficom { deci:yo%s, even with appropriate
supportive services, technological assist pported decision making, or the
: it nited States;

adult is missing, détaitied or unable t

e
¥

atice

i e
B. By a prepatiderance

(1) _The respondent h
provide

_ ot ubsection 3 is necessary or desirable to obtain or provide
for the st port, care, education, health or welfare of the adult or
who is entqi‘éﬂ to the respondent’s support and protection; and

sidentified needs cannot be met by less restrictive alternatives,

oy

S

tive arrangements for minors. After the hearing conducted on a petition
for conservatorship.fer a_ minor under section 5-402 or a protective arrangement instead
of conservatorship:for a minor under section 5-501, subsection 3, the court may enter an
order for a nrote{%ive arrangement or protective arrangements instead of conservatorship
under subsection 3 for the respondent if the court finds by a preponderance of the
evidence that the minor owns money or property requiring management or protection that

cannot be provided otherwise and:

A. The minor has or may have financial affairs that may be put at unreasonable risk
or hindered because of the minor's age; or

B. The order under subsection 3 is necessary or desirable to obtain or provide money
needed for the support, care, education, health or welfare of the minor,
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3. Orders other than conservatorship. If the court makes the findings under
subsection 1 or 2, the coutt, instead of appointing a conservator, may:

A. Authorize or direct a transaction necessary {o protect the financial interest or
property of the respondent, including but not limited to:
(1) _An action to establish eligibility for benefits;

(2} Payment, delivery, deposit or retention of funds or property,

(3) Sale, mortgage, lease or other transfer of property;

{4) Purchase of an annuity, e

(5)_Entry into a contractual relationship, includin
personal care, supportive services, education, tf ining
; N b

&y

2
ey

(6) Addition to or establishment of a trust;

ntractsdrust, will or other. transaction,
roperty:. or_business affairs of the

5

(7) Ratification or_invalidation of,
including a transaction related fo

respondent; or

(8) Settlement of a ¢laim;*

B. Restrict access to the respon
nroperty places the respondent at ?ggous f

EEy P

Yk NG

4. Order to restrict.access. If, afteethéhearing’cor
petition under sectiot Isubsection 15 paragraph Bor subsection 3, a court may enter

an order to restrict-access to: r the respondent's property by a person that

0

e — T . o
the court findsby ¢lear and conyincing evident

; &

Fdifiess..01 Te use of deception and control, caused or
ggtion that“would have resulted in financial harm fo the
deit's property; and

0 Substantial financial harm to the respondent or the

5

In deciding whether to enter an order under subsection 3 or 4, the court
factozf’\s“’"under section 5-418 a conservator must consider when making a
an individual subject to conservatorship.

shall conside
decision on beha

goin
6. Minors; factors. In deciding whether to enter an order under subsection 3 or 4
for a respondent who_is a minor, the court also shall consider the best interest of the
tespondent, the preference of the parents of the respondent and the preference of the
respondent if the minor is 14 years of age or older.

§5-504, Petition

1. Petition contents. A petition for one or more protective arrangements instead of
guardianship or conservatorship must set forth the petitioner's name, principal residence,
current street address, if different, relationship to the respondent, interest in the protective
arrangements and state or contain the following to the extent known:
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A. The respondent's_name, age, principal _residence, current street address, if
different, and, if different, address of the dwelling in which it is_proposed that the
respondent will reside if the petition is granted;

B. The name and address of the respondent's:

(1) _Spouse or domestic partner of, if the respondent_has none, any aduit with
whom the respondent has shared household respongibilities for_more than 6
months in the 12-month period before the filing of the petition;

(2) Adult children or, if the respondent has none, each parent and adult sibling of
the respondent, or. if none, at least one adult nearest ik nship to the respondent
who can be found with reasonable diligence: and

[
¥y

parented during the

(3)  Adult_stepchildren_ whom the respondeil
i nt had an_ongoing

stepchildren's minor_years and with wh )
relationship within 2 years before the filin T'the petition;

A3

C. The name and current address of eachitfithe folldwing, if a

i . ﬁi\-;\\‘*\
(1) A person responsible for care or cus dy.of the'tespondent; &

(3) The representative pay
Administration for the responident:

i, i} . . .
odian of a trustior custodianship of which the respondent 1s a
Ty \}*"“ =1

(5) A triistee or cust
beneficiary?

e ignated under a power of attorney for finances in which the
dentified as the principal;

roi
o
S

"mominated as puardian or conservator by the respondent;

(8). %An agent
respx QQ\ ent is i

i,
2

(9) A person

Ta
2

(10)_A person nominated as guardian_by the respondent’s parent or spouse ofr
domestic partner in a will or other signed record;

(113 A proposed guardian and the reason the proposed guardian should be
selected:

(12) A person known to have routinely assisted the respondent with_decision
making within the 6 months before the filing of the petition: and

(13) If the respondent is a minor:
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(a) An adult with whom the respondent resides if not otherwise listed; and

(b} Any person not otherwise listed that had primary care or custody of the
respondent for 60 or more days during the 2 vears immediately preceding the
filing of the petition or any person that had primary care or custody of the
respondent for at least 730 days during the 5 years immediately preceding the
filing of the petition;

D. The nature of the protective arrangement ot protective arrangements sou ht;

E. The reason a protective arrangement sought is necessary, including a_brief

. . SR

description of: et
(1) The nature and extent of the respondent's alle

(2} _Any less restrictive alternatives for meet g the respbndent's alleged need
that have been considered or implemented-an ;,_‘i?*there arg'n

have not been considered or implemente : and

(3) The reason_other less restricfiv
respondent's alleged need;

F. The name and current address, if known, of any.
secks to limit the respondent's conté

,

ispondent's property with an estimate of its value, including
", o "

nd the sourc”e%a%d amount of other anticipated income ot

general stateggéﬁi of th
any insuranteron i

receipts: and

sther than personal effects, a general statement of the
1 an.estimate of its value, including any insurance or
‘i?cae and Amount of any other anticipated income or receipts.

titioner, A petition under subsection 1 must state the name and
attorney representing the petitioner, if any.
e

and.hearing

T

1. Date, timé? and place for hearing, On receipt of a petition under section 5-501,
the court shall set a date, time and place for hearing on the petition,

2. Notice to respondent. A copy of a petition under section 5-501 and notice of the
hearine under subsection I must be served personally on the respondent. The notice must
inform the respondent of the respondent's rights at the hearing including the right to an
attorney and to attend the hearing. The notice must also include a description of the
nature, purpose and_consequences of granting the petition. Failure to serve the
respondent with notice substantially complying with_this subsection precludes the court
from granting the petition.
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3. Notice to others. In a hearing under subsection 1, notice of the hearing also must
be given to the persons listed in the petition and any other person interested in_the
respondent’s welfare as the court determines. Failure to give notice under this subsection
does not preclude the court from granting the petition,

4. Notice of petition after order. Notice of a hearing on a petition filed under this
Act after the court has ordered a protective arrangement or protective arrangements under
this Part. together with a copy of the petition, must be given to the respondent and any
other person as the court determines.

§5-506. Appointment of visitor

petition for one or more
. 5-501, the court shall
e.an individual having
ed in the petition,

1. Petition for protective arrangement. On receip
protective arrangements instead of guardianship unde
appoint a visitor. A visitor appointed under this subse\ctton must
training or experience in the type of abilities, limita lﬁns and need

2. Protective order for minor. On ) tectlve order

mstead of conselvatoxshlp fon a minor und

ceipt of a petition for a;

jdent the substance of the petition, the nature, purpose and

_ ‘::d the tespondént!s rights at the hearing;
i
ith respect to the order sought;

of the respondent's right to employ and consult with an
7 exnense and the right fo request a court-appointed

3
i m the 1espondent that all costs and expenses of the proceeding, including the
fees, may be paid from the respondent's assets;

1 ) _’ seeks an order related to the dwelling of the respondent, visit the
respondent's present dwelling and any dwelling in which it is reasonably believed the
respondent will live if the order is granted;

F. If one or more protective arrangements instead of cuardianship are sought, obtain
information from any physician or other person known to have treated, adyised or
assessed the respondent's relevant physical or mental condition:

G. If one or more protective arrangements instead of conservatorship are sought,
review financial records of the respondent if relevant to the visitor's recommendation
under subsection 5, paragraph C; and

1. Investigate the allegations in the petition and any other matter relating to the
petition as the court directs.
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1 5. Report. A visitor under this section promptly shall file a report in a record with
2 the court. which must include: '
3 A. A recommendation whether an attorney should be appointed to represent the
4 respondent;
5 B. To the extent relevant to the order sought, a summary of self-care, independent-
6 living tasks and financial management tasks the respondent can manage without
7 assistance or with existing supports, could manage with the assistance of appropriate
8 supportive services, technological assistance or supported decision making_and
9 cannot manage; 2

10 C. Recommendations regarding the appropr iateness O he motectlve arrangement

11 sought and whether less restrictive alternatives for meetm he respondent's needs are

12 available;

I3 D, If the petition seeks to change the phy8icil., locatlon 0 \

14 respondent, a statement whether the plopose& dwelhng meets_the's

15 and whether the respondent has expresse

16 dwelling: i

17 E. A recommendation whether a profession

18 necessary,

e

19 F. A statement whether the responde

20 proceedings typically are conducted

21

22 1dent:ﬁes any ol

23 respondent's abili

24 3

25

26

27

28

29

30

31 2. Attorney d;Jties.' An attorney representing the respondent in a proceeding under

32 this Part shall;

33 A. Make reasonable efforts to ascertain the respondent's wishes;

34 B. Advocate for the respondent's wishes to the extent reasonably ascertainable; and

35 C. If the respondent's wishes are not reasonably ascertainable, advocate for the result

36 that is the least resfrictive option in type, duration and scope, consistent with the

37 respondent's interests.

38 3. Atftorney for parent of minor. The court shall appoint an attorney to represent a

39 parent of a minor who is the subject of a proceeding under this Part if}
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COMMITTEE AMENDMENT “  *to H.P. 91, L.D. 123

A. The parent objects to the entry of an order for a protective arrangement or
protective arrangements instead of guardianship or conservatorship:

B. The court determines that counsel is needed to ensure that consent to the entry of
an order for one or more protective arrangements is informed; or

C. The court otherwise determines the parent needs representation,

§5-508. Professional evaluation

1. Order professional evaiuatmn. At or before a hearing on_a petition_under this
Part for a protective arrangement, the court shall order a pr ofessmnaE evaluation of the

respondent:
A. If the respondent requests the evaluation; or

to determine the

B Unless the court ﬁnds that it _has suf cieniz mformat

other individual approved by the court who l§€§Q
aiieged cognitive and functlonak abliltles and hmlt‘

ﬂ‘.
t Qludmg with regard to the ability to manage the
"”1ffaus ifa hmltat}on in that ab:lltv is aileged and

§5-509. Attendancednd rights at hearing

1. Attendanice by respondent required. Except as otherwise provided in
subsection 2, a hearing under this Part shall proceed only if the respondent attends the
hearing, If it is not reasonably feasible for the respondent to attend a hearing at the
location court proceedings typically are conducted, the court shall make reasonable
efforts to hold the hearing at an alternative location convenient to the respondent or allow
the respondent to attend the hearing using real-time audiovisual technology.

2. Hearing without respondent; findings, A hearing under this Part may proceed
without the respondent in attendance if the court finds by clear and convineing evidence
that:
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A. The respondent consistently and repeatedly has refused to attend the hearing after
having been fully informed_of the right to attend the hearing and the potential
consequences of failing to do so;

B. There is no practicable way for the respondent to attend and participate in the
hearing even with appropriate supportive services and technological assistance:

C. The respondent is represented by an attorney and the attorney represents that the
respondent does not want to attend the hearing;

D. The visitor has confirmed with the respondent that.the respondent has no
objection fo the protective arrangements and that the 1esr)0ndent does not wish to
attend the hearing; or

the tespondent's partzcmatlon in_the heann;f
respondent, the court shall make reasonable efforts

est inferest of respondent. Any person _may_request to
nducted under this Part, The court may grant the request, with
érrmmn,q that the best mtewst of the 1espondent will be served,

The court shall give notice of an order under this Part to the individual who is the
subject of the protective arrangements instead of puardianship or conservatorship, a
person whose access to the respondent is restricted by the order and any other person as
the court determines.

§5-511. Confidentiality of records

1. Matter of public record; exceptions. The existence of a proceeding for or the
existence of one or more protective arrangements instead of a guardianship or
conservatorship is a matter of public record unless the court seals the record after:
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A. The respondent, the individual subject to the protective arrangements or the
parent of a minor subject to the protective arrangements requests the record be sealed;
and

B. Either:
(1) The proceeding is dismissed;

(2) The protective arrangement is no longer in effect; or

(3) Any act authorized by the order granting the protective arrangement has been
completed.

for access. The court shall grant access if accessi in the best interest of the respondent
Shts:oF furthers the public interest and
respondent or individual.

3. Reports sealed; availabili
generated in the course of a procee
available to:

A. The court;

PART 6

UNIFORM ADULT GUARDIANSHIP AND PROTECTIVE PROCEEDINGS
JURISDICTION ACT

SUBPART 1

GENERAL PROVISIONS
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§5-601, Short title

This Part may be known and cited as "the Uniform Adult Guardianship_and
Protective Proceedings Jurisdiction Act."

§5-602. Definitions

As used in this Part, unless the context otherwise indicates, the following terms have
the following meanings.

1. Adult. "Adult" means an individual who has attained 18 years of age.

2. Conservator, "Conservator" means a person apnointed y“%ﬁe court to administer
the property of an adult, including a person appointed undeté

-
Py
e

, %\‘ R
3. Guardian. "Guardian" means a person appointtd by the o
regarding the person of an adult, including a person_@ggdinted under

1t 3.

"‘b\\J 0 E) - -
4. Guardianship proceeding, "Guardianship proceeding”~means a judicial
proceeding in which an order for the appoidtinent of diguardian is sotgh

issued. O o

5. Individual subject to guardianship. "Indﬁﬂ_ al subiect to guardianship"” means

6. Party. "Party" means an interesteid:pe he.meaning of section -201,
subsection 26, including the respondent, petitibner, guard conservator or any other

person allowed by the court to participats in a gligrdianship.Or protective proceeding.
VR g g
xcept in thelerm "protes ted person,” means an individual;
estate; _trust, partnership; limited liability company;
¢ corporatio £
iny.other legal or‘commercial entity,
.

B

7

which a protéctive orde__ﬂ'?i‘;‘é sought or has been issued.

! &
11. Respondeiit.” "Respondent” means an adult for whom a protective order or the
appointment of a guardian is sought.

§5-003. International application of Part

A cowrt of this State may treat a foreign countrv as if it were a state for the purpose of
applying this Part.

§5-604. Communication between courts

1. Communication between courts; participation; record. A court of this State
may communicate with a court in another state concerning a proceeding arising under this
Part. The court may allow the parties to participate in the communication. Except as
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otherwise provided in subsection 2, the court shall make a record of the communication,
The record may be limited fo the fact that the communication occurted.

2. No record required, Courts may communicate concerning schedules, caEendats,
coutt records and other administrative matters without making a record.

§5-605. Cooperation between courts

1. Request of court of another state. In a guardianship proceeding or protective
proceeding in this State, a court of this State may request the appropriate court of another
state to do any of the following:

A. Hold an evidentiary hearing;

B. Order a person in that state to produce evidenci ol
procedures of that state; "\

clence othelwwe pr oduced under
par agraph B and amr evaluatlen ot assessment prepared in compliance with an order

'e proceeding of a person

F. Issue any order necessary to_ensur 1
: ?*cletermmatlon, mcludmg the

WhOSG DIGSBI}CQ !S lleCCSSEil'V fOl f‘he COU -

1.0 hanizing the retease of medlcal financial, criminal or other
relevant infofmation i state, mcludmf e Pl otected health information as defined in
45 Code of Federal ions, Section L (3,103, as amended.

] est If a court of another state in which a
ective proceeding is pending requests assistance of the
ourt of this_State has umsdlctlon for the limited purpose

In a guardianship proceeding or

dingy rocedures that may be available, testimony of
a witness who ls’I cated in another state may be offered by deposition or other means
allowable in this State for testimony taken in_another state. The court on its own motion
may order that the testimony of a witness be taken in another state and may prescribe the
mamner in which and the terms upon which the testimony is to be taken.

2. Deposition or testimony by electronic means. In a guardianship proceeding or
protective proceeding, a court in this State may permit a witness located in another state
to be deposed or to testify by telephone or audiovisual or other electronic means, A court
of this State shall cooperate with the court of the other state in designating an appropriate
location for the deposition or testimony.
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3. Documentary evidence transmitted, no original writing, Documentary
evidence transmitted from another state to a court of this State by technological means
that do not produce an original writing may not be excluded from evidence on an
objection based on the best evidence rule.

SUBPART 2

JURISDICTION

§5-621. Definitions; significant-connection factors

1. Definitions. As used in this subpart, unless the cont <t othierwise indicates, the
following terms have the following meanings.

A. "Emer gency" means a crrcumstance that hkelv in subs’rantlal harmto a

ectwe order or the appointment of
‘mresent in a single state for the 6

a guardian or, if the respondent was not physica

months 1mmed1atelv mecedm‘ the ﬂlmg of the peti _1on the state_in_which the

D. The extenf to which the respondent has ties to the state such as voting registration,
state or local tax return filing, vehicle registration, driver's license, social relationship
and receipt of services.

§5-622. Exclusive basis

This subpart provides the exclusive jurisdictional basis for a court of this State to
appoint a guardian or issue a protective order for an adult.
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1 §5-623. Jurisdiction
2 A court of this State has jurisdiction to appoint a guardian or issue a protective order
3 for a respondent if:
4 1. Respondent's home state. This State is the respondent's home state; or
5 2. Significant-connection state and other factors. On the date the petition is filed,
6 this State is a significant-connection state and;
7 A. The respondent does not have a home state or a coutt of the respondent's home
8 state has declined to exercise jurisdiction because this Stafé.is a more appropriate
9 forum;, e
10 B. The respondent has a home state, a petition forran“a ointment or order is not
11 pending in a court of that state or another signi@céﬁi}conn bn state and, before the
12 court makes the appointment or issues the orderis: ,
G, . X
13 (1) A petition for an appointment or gfder is not filed in the‘respondent's home
14 state; r ‘ et
& e
15 (2) _An objection to the court's jurisdictio ed by a personi required to be
16 notified of the proceeding; and
17 (3) _The court in this State | udes that it is ppropriate forum under the
18 factors set forth in section 5-6267
19 C. This State does not have jitisdiction dér_v;im%er paragraph A or B, the
20 respondent's home#tate and_all sipnificant-connéction states have declined to
21 exercise iurisd—i’gf on e this Stateis the more appropriate forum and jurisdiction
5 o
23
24
25
26
27
28
29 A. Appoii guaﬁian in an emergency for a term not exceeding 6 months for a
e . . .
30 respondent hoils physically present in this State;
31 B, Issue a m“gtective order with respect to real or tangible personal property located
32 in this State; or
33 C. Appoint a guardian or conservator for an individual subject to guardianship or
34 protected person for whom a provisional order to transfer the proceeding from
35 another state has been issued under procedures similar to those in section 5-631.
36 2. Emergency appointment. If a petition for the appointment of a guardian in an
37 emergency is brought in this State and this State was not the respondent's home state on
38 the date the petition was filed. the court shall dismiss the proceeding at the request of the
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1 court of the home state, if any. whether dismissal is requested before or after the
2 emergency appointment,
3 §5-625. Exclusive and continuing jurisdiction
4 Except as otherwise provided in _section 5-624, a court that has appointed a guardian
5 or issued a protective order consistent with this Part has exclusive and continuing
i) iurisdiction over the proceeding until it is terminated by the court or the appointment or
7 order expires by its own terms.
8 §5-626. Appropriate forum
9 1. Decline jurisdiction. A court of this State having j

10 to appoint a guardian or issue a protective order may deeh“ oiex

il it determines at any time that a court of another state 1s '“”‘mme a "t‘qprlate forum,

12 2. Actions by court that declines jurisdicti

13 exercise its jurisdiction under subsection 1, it S il esthel

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29 ,

30 plocedules nee §Saw to present evidence;

31 H. The famlharttv of the court of each state with the facts and issues in the

32 proceeding; and

33 1. If an appointment were made, the cowrt's ability to monitor the conduct of the

34 guardian or conservator.

35 §5-627. Jurisdiction declined by reason of conduct

36 1. Jurisdiction becanse of unjustifiable conduct. If at any time a court of this

37 State determines that it acauired jurisdiction to appoint a guardian or issue a protective

38 order because of unjustifiable conduct, the court may:
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A. Decline to exercise jurisdiction;

B. Exercise jurisdiction for the limited purpose of fashioning an appropriate remedy
to ensure the health, safety and welfare of the respondent or the protection of the
respondent's property or prevent a repetition of the unjustifiable conduct, including
staying the proceeding until a petition for the appointment of a guardian or issuance
of a protective order is filed in a court of another state having jurisdiction; or

C. Continue to exercise jurisdiciion after considering:

(1) The extent to which the respondent and all persons requnred to be notified of
the proceedings have acquiesced in the exercise of the Qﬁrts 1u1 isdiction;

(2) Whether it is a more appropriate forum than t| rt of any other state under

(3) Whether the court of any other stateﬁweulﬁ *have ju g{Ictlon under factual
01rcumstances in _substantial conf01m_1tv with the jurisdictiohal standards of

B

uardian or issuance of a protective order is
‘ the respondent's home state on the date the
fisto complying with the notice requirements of this State,
0 A0 those persons who would be entitled to not:ce of

petltlo - “was
of the petltlo

mn f01 the appointment of a guardian in an emergency or issuance
- limited to property located in this State under section 5-624,
subsection 1, paragr aph A or B, if a petition for the appointment of a guardian or issuance
of a protective order is filed in this State and in another state and neither petition has been
dismissed or withdrawn, the following apply.

1. Jurisdiction proper; proceed with case, If the court in this State has rurisdiction
under section 5-623. it may proceed with the case unless a court in another state acquires
jurisdiction under provisions similar to section 5-623 before the appointment or issuance
of the order.,

2. Lack of jurisdiction; communication with court. Tf the court in this State does
not have jurisdiction under section 5-623, whether at the time the petition is filed or at
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any time before the appointment or issuance of the order, the court shall stay the
proceeding and communicate with the court in the other state. If the court in the other
state has jurisdiction, the court in this_State shall dismiss the petition unless the court in
the other state determines that the court in this State is a more appropriate forum.

SUBPART 3
TRANSFER OF GUARDIANSHIP OR CONSERVATORSHIP

§5-631. Transfer of guardianship or conservatorship to another state

P

{%‘A}‘VS“_‘
1. Pet:twn A guaidlan or conservatm amjomted in this:Sfate rhay petition the court

ven to the persons that
mient of a guardian or

conservator,

nfequest of
cted person or
cort shall hold a hearing or

3. Hearing or opportunity for hearing:
the puardian or conservator, the individual’ subj
othel person lequned to be notlﬁed of the pet

oranting a petition to_transfer a guardfﬁ“}@ship
guardianship in the oth  state if the ¢

granting a petition, to transfel a conservator Shlp and shall direct the conservator to petition
for conselvatorsﬁl “the other state if the court is satisfied that the conservatorship will
be accepted by thé Feourt of the other state and the court finds that:

A. The protected person is physically present in or is reasonably expected to_move
permanently to the other state or the protected person has a significant connection to
the other state considering the factors in section 5-621, subsection 2;

B. An objection to the transfer has not been made or, if an objection has been made,
the objector has not established by a_preponderance of the evidence that the transfer
would be contrary to the best interests of the protected person; and

C. Adeguate arrangements will be_made for management or disposition of the
protected person's property.

Page 96 - 128LR0452(02)-1

COMMITTEE AMENDMENT




e ~1 Oy th X B

COMMITTEE AMENDMENT “  “to HP. 91, L.D. 123

6. Final order. The court shall issue a final order confirming the transfer and
terminating the guardianship or conservatorship upon its receipt of:
A. A provisional order accepting the proceeding from the court to which the

proceeding is to be transferred that is issued under provisions similar to section
5-632: and

B. The documents required to terminate a guardianship or conservatorship in this
State.

85-632. Accepting guardianship or conservatorship transferred from another state

Bnservatorship transferred to
TR, .

nfa“i‘;vq‘;an or _conservator must
ip. The petition

1. Petition. To confirm transfer of a guardianship or
this State under m‘ovisions similar to section 5-631, th

The notice must be given in the same manner a
State.

the individual subject to puardianshipi
notified of the proceeding, the couri §1
subsection 1.

- ?‘éhal] issue a final order accepting the proceeding and
i conservator as guardian or conservator in this State upon its
m which the proceeding is being transferred of a final order
iimilar to section 5-631 transferring the proceeding to this State.

iz,

issued under pit visions

0. Recogmtl “of order from other state. In granting a petition under this section,
the court shall reognize a guardianship or conservatorship order from the other state,
including the determination of the individual subject to guardianship’s or protected
person's need for guardianship or protective order and the appointment of the guardian or
conservator.

7. Denial; other proceedings unaffected. The denial by a court of this State of a
petition to accept a guardianship or conservatorship transferred from another state does
not affect the ability of the guardian or conservator to seek appointment as guardian or
conservator in this State under Part 3 or 4 if the court has jurisdiction to make an
appeintment other than by reason of the provisional order of transfer.
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SUBPART 4
MISCELLANEOUS PROVISIONS

§5-641. Uniformity of application and construction

In applying and construing this Part, consideration must be given to the need fo
promote uniformity of the law with respect to its subject matter among states that enact it.

§5-642. Relation to Electronic Signatures in Global and National Commerce Act

This Part modifies, limits and supersedes the federal Eleotri%%‘fe:ﬁignatures in Global
and National Commerce Act, 15 United States Code, Section 7001 et seq.. but does not
modify. limit or supersede 15 United States Code, Sectlo i7001(c) or authorize electronic
delivery of any of the notices described in 15 Unlted States Code: Section 7003(b).

§5-643. Transitional provisions

1. Proceedings on or after July 1, 2

apply to proceedings begun before:
protective order has been issued.

1. Appomtmen conservator. In anv case in which a

guardian or.co]

phes “to_pablic guardians and conservators. Except as otherwise
provided in this art Zthe appointment, termination, rights and duties and other provisions
for guardians and _ onservators in this Article apply to public guardians and conservators,

§5-702. Priority of private guardian or conservator

A public guardian or conservator may not be appointed if the court determines that a
suitable private guardian or conservator is available and willing fo assume the
responsibilities of a guardian or conservator.

§5-703. Exclusiveness of public guardian or conservator

When the court has appointed a public guardian or conservator under this Part, no
other puardian or conservator may be appointed for the same individual subject to
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cuardianship or protected person during the continuation of the public guardianship or
public conservatorship.

§5-704, Nomination of public guardian or conservator

1. Nomination of public guardian. Any person who is eligible to petition for
appointment of a guardian under section 5-302, subsection 1, including the commissioner
of any state department, the head of any state institution, the overseers of the poor and the
welfare director or health officer of any municipality. may nominate the public guardian,

2. Nomination of public conservator. Any person who is eligible to petition for
appointment of a_conservator under section 5-402, subsection 1, including the
commissioner of any state department, the head of any s nstitution, the overseer of
the poor and the welfare director or health officer of an ality. may nominate the
public conservator,

notification that it has been nommatéd and
detailed plan that, a ant, must ingl_u
living arrangement. ' subject to gﬁjaldlanshm, how the individual's
financial needs W be met%h the 111d1v1§i1g£s medical and other remedial needs will be
met, how the*in ial needs wfﬂ ..be _met and a plan for the individual's
continuing contact wit lends “as well as a plan for the management of the
md:wdu Jlsion e

ppointed public guardian or conservator of a person, the
1dian or conservator must be exercised by the Commissioner of

2. Delegatlon of authority. Persons duly delepated by the officials authorized to act

under subsection 1| may include a staff of competent social workers or competent social
workers assigned to the public guardian or conservator by the Department of Health and
Human Services. In the event that the delegation is to an individual, such individual must
be aualified by reason of education or experience, or both, in administering to the needs
of the individual or individuals over whom the individual is to exercise administrative or
supervisory authority under the public guardian.
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§5-707. Duties and powers of a public guardian or conservator

A public euardian or conservator has the same powers. rights and duties respecting
the individual subject to guardianship or the protected person as provided for guardians
and conservators by the other Parts of this Article except as otherwise specifically
provided in this Part, including the following particular pr ovisions.

1. Placement in licensed facility; removal. A public cuardian may place an
individual subiject to guardianship in a facility described in Title 22, section 1811 only if
the facility is duly licensed. In the event that the license of any such facility is suspended
or revoked, the public guardian having any_individual subject. o:guardianship placed in
that facility shall remove the individual and effect an Jgpi“onmﬁe placement of the
individual as soon_as practicable after knowledge of the saon or revocation of the
license. '

&

2. Fxamination and evaluation: report to count, A pubhc guardian or congervator
at least annually. and at any time when ordered’by the court, shall*téview the case of
every person_for whom the public guatdlan conservatm is acting uﬁ“ﬁ hxs Part. A
report of each review must be filed with thetcourt,
examination and evaluation of the_plan created \dgl'_/. on 5-705 for! the individual
subject to guardianship or pr otected persen_and 1ecommendat10ns for a modification of
the plan, as appropriate or necessa s

ts cyator shall keeb.«‘ sdoks of account or other
‘nt 1ecelved increments thereto _and
dual subject to guardianship _or

3. Records, A public guardianor
IBCO‘dS showing Seoaratelv the prnf"‘ i

togethel with the riame df théindividual sﬁbiect to guardianship or protected person, the
source from whic the mone was received d the purpose for which the money was

aldlanshm The public guardian, in the absence of
av able next of kin nt that next of kin refuses to assume responsibility for
the deceased individug sublecf to suardianship. shall cause any deceased individual
subject {0 ardianship: G) be suitably buried and has_authority to_expend funds of the
individual for:that pur pose and in the event the individual is without funds at the time of
death, the publicz uardian shall cause the individual to be suitably buried at public
expense, as in th ‘se of the burial of any other deceased indigent person.

preg
o
&

§5.708. No change in rights to services

The appointment of a public guardian or conservator in no way enlarges or
diminishes the individual subject to guardianship's or protected person's right to services
made available to ali persons in need of service or protection in the State except for the
provision of guardianship or conservatorship services as provided under this Article.

Page 100 - 128LR0452(02)-1

COMMITTEE AMENDMENT




COMMITTEE AMENDMENT “ " to H.P. 91, L.I), 123

§5-709. No change in powers and duties of agency heads and trustees

Nothing in this Article abrogates any other powers or duties vested by law in the head
of any public institution, or vested by the settlor of a trust in the trustee thereof, for the
benefit of any individual subject to guardianship or protected person for whom the public
guardian or conservator is appointed,

§5-710. Bond

The public guardian or conservator is not required to file bonds in individual
puardianships or conservatorships, but shall give a surety bond fénthe joint benefit of the
individuals subjcct to guardianship or protected persons placediindek the responsibility of
the public guardian or conservator and the State, with a Surety company or companies
authorized to do business within the State, in an amountot les han the total value of all
assets held by the public guardian or conservator, which moun t be computed at the
end of each state fiscal year and approved by the vite Court for ]
no time may the bond of each of the public

respectively.

o

§5-711. Compensation

publlc g;ualdlan of lOﬂSGl
‘carried f‘ oiward from veal 0. year and used for the purposes nrowded

ersonz xpe ditures. Any personal expenditures made on
rdianship's or protected person's behalf by the public
when properly evidenced, be reimbursed out of the

1. Guardia d litem, other special costs. The costs of the guardian ad litem or
any other special costs may be paid by the Department of Health and Human Services,
within the limits of the department's budget, when:

A. A person is in need of protective services and:

{1) A guardian ad litem is appointed under the provisions of this Code; or

(2} A court incurs special costs in a proceeding concerning the person: and

B. Appointment of a public guardian or conservator is sought or the person, within 3
months prior to the filing of the petition:
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(1) Is or has been a client of the Department of Health and Human Services: or

{(2) Has received services from a worker from the Department of Health and
Human Services.

2. Payment of costs. The Department of Health and Human Services is not liable
for the costs set out in subsection 1 if the department can demonstrate that the person has
assets against which the costs may be assessed or that another more appropriate funding
source is available and subject to the court's jurisdiction.

85-713. Limited public guardianships

individual with capacity designated in a power of
th* care decision for the individual granting the

0 understand the sipnificant benefits, risks and alternatives to
and the consequences of forgoing the proposed treatment, the
imunicate a health care decision and the ability to understand the
ating an agent or surrogate to make health care decisions.

having authority £o make a health care decision for an individual.

5, Health care. "Health care" means any care, treatment, service ot procedure tg
maintain, diagnose or otherwise affect an indjvidual's physical or mental condition.

6. Health care decision. "Health care decision" means a decision made by an
individual with capacity or by the individual's agent, guardian or surrogate regarding the
individual's health care, including:

A. Selection and discharge of health care providers and institutions;
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B. Approval or disapproval of diagnostic tests, surgical procedures, programs of
medication and orders not to resuscitate; and

C. Directions to provide, withhold or withdraw artificial nutrition and hydration and
all other forms of health care, including life-sustaining treatment.

7. Health care institution. "Health care institution™ means an institution, facility or
agency licensed, certified or otherwise authorized or permitted by law to mowde health
care in the ordinary course of business.

8. Health care provider. "Health care provider" means an individual licensed,
certified or otherwise authorized or permitted by law to r%Vide health care in the
ordinarv course of business or practice of a profession. '

9. Inleldual mstmctlon.

either a terminal condition or a persistent vETE]
process of dying, "Life-sustaining treatment

but maintains vegetative brain stem Dlocesses‘\M! ‘
diagnosed in accord i h_ accentable\fn sdical stan k

_“"""""'"'_T
tndividual w1‘fh “capabity or by the mdmduai's acent, guardian or surrogate to have
primary 1espons:ml‘w for the individual's health care or, in the absence of a designation
or if the desienatéd physician is not reasonably available, a physician who undertakes the

responsibility.

16. Reasonably available. "Reasonably available" means readily able to be
contacted without undue effort and willing and able to act in a timely manner considering
the urgency of the patient's health care needs.

17. Supervising health care provider. "Supervising health care provider" means
the primary physician or, if there is_no primary physician or the primary physician is not
reasonably available, the health care provider who has undertaken primary responsibility
for a patient's hiealth care.
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18. Surrogate. "Surrogate” means an individual with capacity, other than a patient's
agent or guardian, authorized under this Part to make health care decisions as provided in
section 5-806.

19. Terminal condition. "Terminal condition” means an _incurable and irreversible
condition that, without the administration_of life-sustaining treatment, in the opinion of
the primary physician, will result in death within a relatively short time,

§5-803. Advance health care directives

ith capacity may give
The instruction may be
al instruction is valid onl

1. _Individual instruction. An adult or emancipated minor:
an individual instruction. The instruction may be oral or wntt
llmxted to take effect onl 1f as eclﬁed condltlon arises.

section 5-806, subsection 2.

2, Power of attornev for health care, Anrad i : ’mm with capacity
‘e ent to make
“The power

26 or adop Olﬂ '}an agent may not be an

health care institution at which the

Unless related to the principal bv bféo
owner, operator or employee of a 1e31dent1al Iq
principal is receiving care 4

. health” care directive must be made by the primary phvswlarl,
urisdiction or, for an individual who has included a directive
freatment in an advance health care directive, by a person

T

qualified to conduct @nﬁ%@&amination pursuant to Title 34-B, section 3863.

5. Decision n ccordance with instructions, wishes, best interest. An agent shall
make a health cafe decision in accordance with the principal's individual instructions, if
any, and other wishes to the extent known to the agent. Otherwise, the agent shall make

the decision in accordance with the agent's determination of the principal's best interest.
In determining the principal's best interest. the agent shall consider the principal's

personal values to the extent known to the agent.

6. FEffective without judicial abproval. A health care decision made by an_agent
for a principal is effective without judicial approval.

7. Nomination of guardian. A written advance health care directive may include
the individual's nomination of a guardian of the person.
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8. Validity of advance health care directive. An advance health care directive is
valid for purposes of this Part if it complies with this Part, regardless of when or where
executed or communicated, or if it is valid under the laws of the state in which it was
executed. An advance health care directive that is valid where executed or communicated
is valid for the purposes of this Part.

9. Directing mental health treatment. An advance health care directive is valid for
purposes of directing mental health treatment. The terms of the directive must _be
construed in accordance with this Part and Title 34-B, sections 3831 and 3862.

10, Personal representative for purposes of federal law.,,. A sun ogate or an agent

Regulations, Parts 160 164. The surrogate or agent has all the rig f the patient with
1esnect to the use and dlsclosme of the individtially 1dent1ﬁable heali mf‘ormatlon and

1, Revocation of designation:of ;
designation of an agent only by % :
supervising health care provider,

A\‘health care provxdel agent gualdian or

:agent. A decree of annulment. divoree, dissolution of
/ s a previous designation of a spouse as agent unless
ecred or in a power of attorney for health care.

ation of earller advance health care directive in conflict. An advance
ive that conflicts with an earlier advance health care directive revokes
& the extent of the conflict.

health care di
the earlier direct

§5-805. Optional form

The following form may, but need not, be used to create_an advance health care
directive. The other sections of this Part govern the effect of this or any other writing
used to create an advance health care directive. An individual with capacity may
complete or modify all or any part of the following form.

ADVANCE HEALTH CARE DIRECTIVE

Explanation
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You have the right to give instructions about your own health care. You also have
the right to name someone else to make health care decisions for you. This form lets you
do either or both of these things. It also lets you express your wishes regarding donation
of organs and the designation of your primary physician. If you use this form, you may
complete or modify all or any part of it. You are free touse a different form,

Part 1 of this form is a power of attorney for health care. Part 1 lets you name
another individual as agent to make health care decisions for you if you become incapable
of making vour own decisions or if you want someone else to make those decisions for
vou now even though you are stiil capable. You may also name.an alternate agent to act
f01 you if your ﬁrst choice is not w11img, able or reasonably ':a‘ ‘ abIe to make decisions

Part 2 of thls for
care. Chmees are pr

tissues follo“ JVOUI death.

Part 4 of thi -Wﬁ lets vou designate a physician to have primary responsibility for
your health care. &

After completing this form, sign and date the form at the end. You must have 2 other
individuals sien as witnesses. Give a_copy of the signed and completed form to vour
physician, to any other health care providers you may have, to any health care institution
at which vou are receiving care and to any health care agents you have named. You
should talk to the person you have named as agent to make sure that he or she
undetstands your wishes and is willing to take the responsibility.

You have the right to revoke this advance health care directive or replace this form at
any time.
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EIEIETE I S A R T R B

PART 1

POWER OF ATTORNEY FOR HEALTH CARE

(1) DESIGNATION OF AGENT: I designate the following individual as my agent
to make health care decisions for me:

T PP I T R R TP R PR TRC L REIR SRR L AL T X RRLER IR LR TR

{name of individual you choose as agent)

(home phone)

OPTIONAL: If1 revoke my flgent's authority ot if.my agent is not willing, able or
reasonably available to make a figalth care decision me, | designate as my first
- i .,

alternate agent, o

IESRILIRTRT RTINS}

(work phone)

& e : | théauthority of my agent and first alternate agent or if
neitlteris willing, ablé or, reasonably available fo make a health care decision for me, 1

designate as my second alternate agent:

(address) (city) {state) (zip code)

besanastrane e avesansnrary bed4sbaanesnrtenvinntirearrTIInay deritedssurusutvenreIsneIre bes4saysussusenveINNt ey [RYTTRTITIN T ARSI EYY)

{home phone) (work phone)

(2) AGENT'S AUTHOQRITY: My agent is authorized to_make all health care
decisions for me, including decisions to provide, withhold or withdraw artificial nutrition
and hydration and al] other forms of health care to keep me alive, except as I state here:
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........................................................................................................................................

.......................................................................................................................................

.......................................................................................................................................

(Add additional sheets if needed.)

3) WHEN AGENT'S AUTHORITY BECOMES EFFECTIVE: My agenf's
authority becomes effective_when my primary physician determines that I am unable to
make my own health care decisions_unless I mark the followi gﬁf}ox If 1 mark this box
[ 1. my agent's authority to make health care decisions for méTakes effect immediately.

(4) AGENT'S OBLIGATION: My agent shall ma egﬂ thoeare decisions for me in
accordance with this power of attorney for health care, any instr uct“ ns I give in Part 2 of

thls form and mv other wishes to the extent known*tdmv agent T¢ he extent my wishes
dance with what
ficresty my agent

(5) NOMINATION OF GUARDIAN: L
appointed for me by a court, I nomirlate the agent desi&

I do not t.mi life to be prolonged if (i) I have an_incurable and irreversible
condition that willPresult in my death within a relatively short time, (ii) I become
unconscious and to a reasonable degree of medical certainty, 1 will not regain
consciousness or (iii) the likely risks and burdens_of treatment would outweigh the
expected benefits, OR

[ 1(b) Choice To Prolong Life

I want my life to be prolonged as long as possible within the limits of generally
accepted health care standards.

(7} _ARTIFICIAL NUTRITION_AND HYDRATION: Artificial nuirition and
hydration must be provided, withheld or withdrawn in accordance with the choice I have
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made in paragraph (6) unless [ mark the following box. If 1 mark this box [ ], artificial
nutrition and hydration must be provided regardless of my condition and regardless of the
choice [ have made in paragraph {6).

(8) RELIEF FROM PAIN: Except as | state in the following space, 1 direct that
treatment for alleviation of pain or discomfort be provided at all times, even if it hastens
my death:

............... P T T T T T P N P T R T R R T R E L NN R R RNy RN S SR R T P S RSN R N NS VN L LN LIAT AN LA TNL]

optional choices above
and wish to write your own, or if you wish to_add to théiinstructions you have given

e
A
2

“Organs, tissues érparts,

ies or parts only:

(i) Transplant
(ii) Therapy
(iii) Research
(iv) Education

PART 4
PRIMARY PHYSICIAN

OPTIONAL
DESIGNATION OF PRIMARY PHYSICIAN
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(11) I designate the following physician ag my primary physician:

Y RSP I IY SRR TS INRLILSNTELY] 4iritsansusane Sersssrasrarenns [RYTTSTITANT] sirseateureraner brsassrennes Siessinarevaven TTYYrY)

T S I T IR E T L R TR ISR IR R AL AR SREL LT sessenearererei ey tasEIT Ny s ndvemrurarbed4sda4niTiNNLIOae et v nrbRabsabIIsn

{address) {city) (state) {zip code)

(phone)
OPTIONAL

not willing, able or
‘jg following physician

If the phvswlan I have desrgnategwabov

(state)

SIGNATURES OF WITNESSES:

First witness 2nd witness
(print name) {print name)
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i {address) (address)

2 e fetivresistessserartsereraseriane fereiisestssrsresnrseer fetesienessssererienrensisenes fereesientsssneens

3 {city) (state) {city) {state)

4 fitrersssnesanasernsesnneniesnnes fteiissesisnsereessianzerarenie erietsrecsiinseassasseeees fersissmsstsansnisassreras

5 (signature of witness) {signature of witness)

7 (date) (date)

8 8§5-806. Decisions by sarrogate

9 1. Decisions by surrogate. A surrogafe ma ision to withhold or
10 withdraw life-sustaining {reatment for a patient whaﬂls n adult ‘emancmated minor if
11 the Datlent has been cietetmmed by the pnmar&pﬁ\/sman to lack bapacltv no agent or
12
13
14
15

16 an_adult or emanctpated minor i determined by the primary -
17 physician to lack capacity and ne agent ot pu xcept that a surrogate may
18 not deny surgery, procedures or oth“e‘r interventi e“hfesavmg and medically
19 necessary. B T

- ;

20 A medically necessé rocedure is %”oﬁQe pr 0v1dmg the most patient-appropriate
21 intervention or md oedmeI :‘ an be safelv and effectively given.
22
23
24
25
26
27
28
29 D. A parei
30 E. An adult br her or sister;
31 F. An adult grandchild;
32 G. An adult niece or nephew, related by blood or adoption;
33 H. An adult aunt or uncle. related by blood or adoption: or
34 1. Any adult relative of the patient, related by blood or adoption, who is familiar with
35 the patient's personal values and is reasonably available for consultation.
36 3. Adult who has exhibited special concern. If none of the individuals eligible to
37 act as surrogate under subsection 2 is reasonably available. an adult who has exhibited
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special concern for the patient, who is familiar with the patient's personal values and who
is reasonably available may act as surrogate.

4. Communication of assumption of authority. A surrogate shall communicate the
surrogate's assumption of authority as promptly as practicable to the members of the
patient's family specified in subsection 2 who can be readily contacted.

5. Conflict among pofential surrogates; neutral 3rd party or court. If more than
one member of a class assumes authority to act as surrogate and they, or members of
different classes who are reasonably available, do not agree on a health care decision and
the supervising health care provider is so informed, the supew%s;lgg health care provider
may comply with the decision of the class having priority or “ajority of the members of
that class who have communicated their views to the proy The health care provider
may refer the members of the class or classes tg a net‘ttral 3rd.party for_assistance in
resolving the dispute or to a court of competent jur 1sdlcf:10n Ift ass is evenly divided
concerning the health care decision and the superwsmg healt provider is so
informed, that class and all individuals hay }q Eower priority _ar
making the decision,

es>best interest. A surrogate

shall make the decision in accordar
best interest and in_good faith In db)t

tﬁ canacitv at any time may disqualify another,
d:wdual's “family, from acting as the individual's surrogate
llvnmformmg the supervising health care provider of the

-ferm heﬁih care institution at which the patlent is receiving care unless
ne of the following:

B. An adult éhild of the patient:

C. A parent of the patient; or

D. A relative of the patient with whom the patient has resided for more than 6
months prior to the decision.

10. Written declaration supporting authority. A supervising health care provider
may require an individual claiming the right to act as surrogate for a patient to provide a
written declaration under penalty of perjury stating facts and circumstances reasonably
sufficient to establish the claimed authority.
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§5-807. Decisions by guardian

1. Compliance with expressed wishes; cannot revoke advance health care
directive. Except as authorized by a court of competent jurisdiction, a_guardian shall
comply with the individual subject to guardianship's individual instructions and other
wishes. if any, expressed while the individual subject to guardianship had capacity and to
the extent known to the guardian and may not revoke the individual subject to
ouardianship's advance health care directive unless the appointing court expressly so
authorizes.

2. Agent's decision takes precedence. Absent a court or(\:lefﬁ“‘tq the contrary, a health
care decision of an agent takes precedence over that of a guardian. ™

3. Effectlve without iudicial approval exceptionse

ealth care decision made

individual instructions and other wishe:
euardianship had capacity; or

of the individual subject to
_of instructions from the

guardianship's primary physici:
individual subject to guardianshi

had capacity.

mg_«ealth care provider who knows of the existence of an
vocatlon of an advance health care dlrec’uve or a

-e’cord determinations on capacity: communicate. A primary
physician who 1ﬁa es or is informed of a determination that a patient lacks or has
recovered capacify or that another condition exists that affects an individual instruction or
the authority of an agent, guardian or surrogate or the validity of an advance health care
directive shall promptly record the determination in the patient's health care record and
communicate the determination to the patient, if possible, and to any person then
authorized to make health care decisions for the patient.

4. Compliance. Except as provided in subsections 5 and 6, a health care provider or
health care institution providing care to a patient shail:
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A. Comply with an individual instruction of the patient and with a reascnable
interpretation of that instruction made by a person then authorized to make health
care decisions for the patient; and

B. Comply with a health care decision for the patient made by a person then
authorized to make health care decisions for the patient to the same extent as if the
decision had been made by the patient while having capacity.

5, Decline to comply; not in_compliance; reasons of conscience; contrary to
policy. A health care provider may decline to comply with an individual instruction or
health care decision if the instruction or decision appears not Jte) be in compliance with
this Part or for reasons of conscience. A health care mstltutjo may decline to comply
with an individua) instruction or health care decision if the firstoy fruction or decision appears
not to be in compliance with this Part or if the instr udﬁén otidecision is contrary to a
policy of the institution that is expressly based on 1easons of conséience and if the policy
was timely communicated to the patient or to a pei‘ébn then author d to make health
care decisions for the patient. '

Ymay decline & comply with
ires medically ineffective health
care standards applicable to the

ion_for providing health care. A health care provider or health
cate lnstltutloq‘ may not require or prohibit the execution or revocation of an advance
health care dire¢ ia condition for providing health cate.

§5-809. Health ciire information

Unless otherwise specified in an_advance health care directive, a person then
authorized to make health care decisions for a patient has the same rights as the patient to

request, receive, examine, copy and consent to the disclosure of medical or any_other
health care information.

§5-810. Immunities

1. Health care provider or institution. A health care provider or health care
institution acting in good faith and in accordance with generally accepted health care

Page 114 - 128LR0452(02)-1

COMMITTEE AMENDMENT




O N O 1N Wt L b=

COMMITTEE AMENDMENT “ "o H.P. 91, L.D., 123

standards applicable to the health care provider or health care institution is not subject to
civil or eriminal liability or to discipline for unprofessional conduct for:

A. Complying with a health care decision of a_person apparently having authority
and capacity to make a health care decision for a patient. including a decision to
withhold or withdraw health care;

B. Declinine to comply with a health care decision of a petson based on a belief that
the person then lacked authority or capacity or that the decision otherwise does not
comply with this Part;

C. Complying with an advance health care directive and assu?nlng that the directive
was valid when made and has not been revoked or telmlneted or

§5-811. Statutory damagpes

L Health care provnder or mstltutmn m'tentional violation. A health care
31 this Part is subiect to liability

dife decisions. A person who
“défaces or obhtelates an_individual's advance
h advance health care directive without the
dulently induces an individual to give, revoke

:
t‘ﬁ"?"’ﬂ‘have capacity: rebuttal. An individual is presumed to have
capacity to make dthealth care decision. to give or revoke an advance health care directive
and to desionate or disqualify a surrogate. This presumption may be rebutted by a
determination by the individual's primary physician or_by a court of competent
jurisdiction.

§5-813. Effect of copy

A copy of a written advance health care directive, revocation of an advance health
care directive or designation or disqualification of a surrogate has the same effect as the

original.
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§5-814. Effect of Part

1. No presumption concerning intention if no advance health care directive or if
revoked. This Part does not create a presumption concerning the intention of an
individual who has not made or who has revoked an advance health care directive.

2. Death resulting from withholding or withdrawing health care. Death resulting
from the withholding or withdrawal of health care in accordance with this Part does not
for any purpose constitute a suicide or homicide or legally impair or invalidate a policy of
insurance or an annuity providing a death bengfit, not\wthstandmg any term of the policy
or annuity to the contrary. i

3 Prohlblted by other statutes. Thls Part does not au' ze mércv killing, assisted

i andards. This Part
tittition to provide

o a mental health institution
ressly so provides.

uniform the law with.réSpect to the subject matter of this Part among states gnacting it.

§5-817. Military:adyanced medical directives

A military advanced medical directive executed in accordance with 10 United States
Code, Section 1044c¢ is valid in this State.

PART 9

MAINE UNIFORM POWER OF ATTORNEY ACT

SUBPART 1
GENERAL PROVISIONS AND DEFINITIONS
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§5-901, Short title

This Part may be known and cited as "the Maine Uniform Power of Attorney Act.”

§5-902. Definitions

As used in this Part, unless the context otherwise indicates, the following terms have
the following meanings.

1. Agent. "Agent” means a person granted authority to act for a principal under a
ower of attorne whether denominated an agent, attorney-in- fact 01 otherwise. "A ent"

‘f‘*
A. Is impaired by reason of niei
dlsabthtv chronic use of drugs (;ETOHIC

evaluate mfmmattc}n or._ make or comn‘mnzcate isions legardmg the individual's

ﬂi\

_meaiis an individual, corporation, business trust, estate, trust,
imited liability company, association, joint venture, public corporation,
overnmiental subdivision, agency or instrumentality or any other legal or

partnership
governmen :
commercial enti

7. Power of “attorney. "Power of attorney" means_a writing or other record that
grants_authority to an agent to act in the place of the principal, whether or not the term
"sower of attorney” is used.,

8. Presently exercisable general power of appointment. "Presently exercisable
general power of appointment.” with respect to property or a property interest subject to a
power of appointment, means power exercisable at the time in question to vest absolute
ownership in the principal individually, the principal's estate, the principal's creditors or
the creditors of the principal's estate.  "Presently exercisable general power of
appointment” includes a power of appointment not exercisable until the occurrence of a
specified event, the satisfaction of an ascertainable standard or the passage of a specified
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period only after the occurrence of the specified event, the satisfaction of the
ascertainable standard or the passage of the specified period. "Presently exercisable
general power of appointment” does not include a power exercisable in_a fiduciary
capacity ot only by will.

9, Principal. "Principal” means an individual who grants authority to an agent ina
power of attorney.

10. Property. "Property" means anything that may be the subject of ownership,
whether real or personal or legal or equitable, or any interest or right therein,

11. Sion. "Sign" means. with present intent to authenticate %

oo

A. To execute or adopt a tangible symbol: or

d an eléctronic sound, symbol or

T, 5
3 Ay
RN

process.

12. Stocks and bonds. "Stocks and bonds means stocks, bond mutual funds and
all other types of securities and financial instiuinents, whether held direc

€5 1ot inclu

in any other manner, "Stocks and bonds™ does ]
and call or put options on stocks or stock indexes.’

§5-903. Applicability

L
oy

1. Coupled with an interest in_the iect ofithe power, A power to the extent jt

ohinection with'a credit transaction;

53
.. k3 . .
_ec1s10n% A power to 1iake health care decisions;

A power created on a form prescribed by a government
sion, asency or instrumentality for a governmental purpose.

§5-905. Execution of power of attorney; notices

1. Signed by principal; acknowledged. A power of aftorney must be signed by the
principal or in the principal's conscious presence by another individual directed by _the
principal to sign the principal's name on the power of attorney. A signature on a power of
attornev is presumed to be genuine if the principal acknowledges the signature before a
notary public or other individual authorized by law to take acknowledgments. A power
of attorney under this Part is not valid unless it is acknowledged before a notary public or
other individual authorized by law to take acknowledgments.
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2. Notices for durable power of attorney. A durable power of attorney under this
Part is not valid unless it contains the following notices substantially in the following
form:

"Notice to the Principal: As the "Principal” you are using this power of attorney to grant
power to another person (called the Agent) to make decisions about your propetty and to
use vour property on your behalf, Under this power of attorney you give your Agent
broad and sweeping powers_to sell or otherwise dispose of your property without notice
to you. Under this document your Agent will continue to have these powers after you
become incapacitated. The powers that you give your Agent are, explained more fully in
the Maine Uniform Power of Attorney Act, Maine Revised Stat{ltes.ﬁTltle 18-C, Article 5,
Part 9. You have the right to revoke this power of attornevu “iny time as long as vou are
not incapacitated. If there is anything about this power “ofzattorney_that you do not
understand, vou should ask an attorney to explam it to vou. -

of attorney. This power of attorney is vaﬁrd oniyiif the Prmcmal is of soumf mind when
the Principal signs it ; v oranted under this power of
attorney, a special legal relationshi vou and the Principal. This
relationship imposes upon you le A
attome is termmated or revoked.,

wel of attorney or your author:tv under this
re more fullv explamed in the Mame Umf01m

cinai the death of the P1 incipal or the commencement
- ~ou and the Principal. If there is anything about this
¢ duties under it that vou do not understand, vou should ask an

1. Executedion or after January 1, 2019. A power of attorney executed in this
State on or after January 1, 2019 is valid if its execution complies with section 5-903.

2. Executed on or after July 1, 2010 but before January 1, 2019, A power of
attorney executed on or after July 1, 2010 but before January 1, 2019 is valid if its
execution complied with former Title 18-A. section 5-906.

3. Executed before July 1, 2010, A power of attorney executed in this State before
July 1, 2010 is valid if its execution complied with the law of this State as it existed at the
time of execution,
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4, Fxecuted other than in this State. A power of attorney executed other than in
this State is valid in this State if, when the power of attorney was executed, the execution

complied with:

A. The law of the jurisdiction that determines the meaning and effect of the power of
attorney pursuant to section 5-907: or

B. The requirements for a military power of attorney pursuant to 10 United States
Code, Section 1044b, as amended,

5. Defective notice. A power of attorney executed in this State is valid and
5-905, subsection 2 is

enforceable 2 vears after execution if the notice required by seoti
included but is incomplete or defective in any respect,

The meamng and effect of a powel of atforﬂ ey e*determmed by the law _of the
t the absence of an indication of
ywer of attorney was executed,

W 7
consideration by”_th‘ court if;
begun after the'pr in¢ipal exe(;_gtes the power ‘ef attor ney. Except for good cause shown or
disqualification, the "Sotj ;

§5-909. When § wer of attorney effective

1. Effectlve when executed unless otherwise provided. A powet of altorney is
effective when executed unless the principal provides in_the power of attorney that it
becomes effective at a future date or upon the occurrence of a future event or

contingency.

2. Future event or contingency: determination, If a power of attorney becomes
effective upon the occurrence of a future event or contingency, the principal, in the power
of attorney., may authorize one or more persons to determine in a writing or other record
that the event or contingency has occurred.
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3. Incapacity; determination. If a power of attorney becomes effective upon the
principal's incapacity and the principal has not authorized a person to determine whether
the principal is incapacitated, or the person authorized is unable or unwilling to make the
determination, the power of attorney becomes effective upon a determination in a writing
or other record by:

A. A physician that the principal is incapacitated within the meaning of section
5-902, subsection 5, paragraph A: or

B. An attorney, a judee or an appropriate governmental official that the principal is
incapacitated within the meaning of section 5-902, subsectlo )paragt aph B.

4, Personzal representative pursuant to federal law.2 A per son authorized by the
principal in the power of attorney to determine that the mjlﬁcm s incapacitated may act
as the principal's personal representative pursuant ?tﬁ the eral Health Insurance
Portability and Accountability Act of 1996, 42 Un'ted States CodeiSection 1320d et seq.,
as amended and am)hcable 1eguiatlons to obtain acess to the nrl ¢ipal's_health care

provides; ,5

D. Upon the sooner to oceur of either:

(1} The marriage of the principal to a person other than the agent if upon or after
execution of the power of attorney the principal and the agent are or became
repistered domestic partners, the filing with_the domestic partner registry, in
accordance with Title 22, section 2710, subsection 4. of a notice consenting to the
termination of a registered domestic partnership of the principal and the agent; or
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{2) Upon service, in accordance with Title 22, section 2710, subsection 4, of a
notice of intent to terminate the registered domestic partnership of the principal
and the agent; or

E. When the power of attorney terminates.

3. Agent's authority until termination. Unless the power of attorney otherwise
provides, an agent's authority is exercisable until the authorify terminates under
subsection 2. notwithstanding a lapse of time since the execution of the power of
attorney.

4, Termination of authority not effective without actual Knowledge. Termination
of an agent's authority or of a power of attorney is not effee as to the agent or another
person that, without actual knowledge of the terminat %in_good falth undel the
power of attorney. An act so performed, uniess othewhf i

unless provided. The
ower ‘of attomev prevmusiv executed

by the principal unle
of attorney is revoket

§5-911, Coageﬁj\; ;

1. Coa ents

i rant authority to designate one or more successor agents to an
2 petson déslgnated by name, office or function. Unless the power of
attorney otherwis DIA ‘V1deS a successor agent;

A. Has the same auth01 ity as that granted to the original agent; and

B. May not act until all predecessor agents have resigned, died. become
incapacitated, are no longer qualified to serve or have declined 1o serve.

3. Not liable for actions of other agent. Except as otherwise provided in the power
of attorney and subsection 4, an agent that does not participate in or conceal a breach of

fiduciary duty committed by another agent, including a predecessor agent, is not liable for
the actions of the other agent.

4. Actual knowledsge of breach or imminent breach; damages. An agent that has
actual knowledge of a breach or imminent breach of fiduciary duty by another agent shall
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notify the principal and, if the principal is incapacitated, take any action reasonably
appropriate in the circumstances to safeguard the principal's interests. An agent that fails
to notify the vrincipal or take action as required by this subsection is liable for the
reasonably foreseeable damages that could have been_avoided if the agent had notified
the principal or taken such action,

§5-912. Reimbursement and compensation of agent

Unless the power of attorney otherwise provides, an agent is entitled to
reimbursement of expenses_reasonably incurred on_behalf of the principal and to
compensation that is reasonable under the circumstances. The faetms set forth in section
3-721. subsection 2 should be considered as guides in determmmg the reasonableness of
compensation under this section.

§5-913. Agent's acceptance

.'i‘pts appointment
m -g duties as an

care_applicable t6ru;
Title 18-B, chipter 9;

similar circunistances:

D. Keep a record of all receipts, disbursements and transactions made on behalf of
the principal;

E. Cooperate with a person that has authority to make health care decisions for the
principal to carry out such decisions; and

F. Attempt to preserve the principal's estate plan, to the extent actually known by the
agent, based on all relevant factors, including;

(1) The value and nature of the principal's property;
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(2) The principal's foreseeable obligations and need for maintenance;

(3) Minimization of taxes, including income, estate, inheritance, generation-
skipping transfer and gift taxes; and

(4)_Eligibility for a benefit. a program or assistance under a statute, rule or
regulation,

3. Failure to preserve estate plan; good faith. An agent that acts in eood faith is
not liable to anv beneficiary of the principal's estate plan for failure to preserve the plan,

the sole interest of the pr mcmal is not liable solely becaus e apent also benefits from

the act 01 has an individual or conflicting interest in relatmﬁs; he property or affairs of

must be considered in determining whethet':“the
diligence under the circumstances.

person the authority granted by the priﬁ%ipa a
the principal is not ‘hable or an act, en‘@ of ludgm t ‘or default of that person if the

herwnse provided in the power of attorney,
sbursements or tr ansactlons conduc’ted on

o

succéSsor in _interest of the principal's estate, 1f so requested
shall”bomplv w1th the request or provide a w1 iting or other

§5-915, Exoneratmn'of agent

n-r

A provision m a power of attorney relieving an agent of liability for breach of duty is
binding on the principal and the principal's successors in interest except to the extent the
provision:

1. Dishonesty, improper motive, reckless indifference. Relieves the agent of
liability for breach of duty committed dishonestly, with an improper motive or_ with
reckless indifference to the purposes of the power of attorney: or

2. Abuse of relationship. Was inserted as a result of an abuse of & confidential or
fiduciary relationship with the prin(_:ipa].
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§5-916. Judicial relief

1. Petition. The following persons may petition the Probate Court or the Superior
Court for the county in which either the principal or the agent resides to construe a power
of attorney or review the agent's conduct and grant appropriate relief

A. The principal or the agent;

B. A guardian, conservator or other fiduciary acting for the principal:

C, A person authorized to make health care decisions for the principal:

D, The principal's spouse. registered domestic partner, paréit or.descendant;

ught on the principal's death or as a beneﬁolaw of a trust
principal that has a financial interest in the m‘mcmal's estate;

G, A povernmental agency having regy]
principal;

H. The principal's caregiver or another person th:
the principal's welfare; and %

I._A person asked to accept the power, of at

T
2. Motion by principal to dismiss} lacl
the court shall dlSlﬂ!SSﬂ ¢ petltlon filed underx
principal lacks capaclfv“-"to: ke the agent's author 1tv or the power of attorney.

§5-917. Agent'slia

Unless the povvel of attorney provides a different method for an agent's resignation,

an agent mav 1651211 by giving notice to the principal and, if the principal is incapacitated:

1. Conservator, guardian, coagent, successor agent. To the conservator or
cuardian, if one has been appointed for the principal, and a coagent or successor agent; or

2. Caregiver, interested person, governmental agency. If there is no person
described in subsection 1, to:

A, The principal's caregiver:

B. Another person reasonably believed by the agent to have sufficient interest in the
principal's welfare; or
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C. A sovernmental agency having authority to protect the welfare of the principal.

§5-919. Acceptance of and reliance upon acknowledged power of attorney

1. Acknowledged. For purposes of this section and section 3-920. "acknowledged"
means purportedly verified before a notary public or other individual authorized to take
acknowledgments.

2. Signature not senuine. A person that in good faith accepts an acknowledged
power of attorney without actual knowledge that the signature is not genuine may rely
upon the presumption under section 5-905 that the signature is g ‘ine.

5 auth(mtv A person that
ithout actual knowledge that

the power of attorney is void, invalid or termmated thaff”_
void, mvahd or terminated or that the agent is exc g:c’

of a fact 1elatmg to af power of attorney, a principal or an agent if the employee
conducting the trafisdction involving the power of attorney is without actual knowledge of
the fact.

§5-920. Liability for refusal to accept acknowledged power of attorney

1. Request within 7 days: accept within 5 days of receipt, Except as otherwise
provided in subsection 2:

A. A person shall either accept an acknowledged power of attorney or request a
certification. a translation or an opinion of counsel under section 3-919, subsection 4
no later than 7 business days after presentation of the power of attorney for

acceptance,
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B. If a person requests a certification, a_translation or an opinion of counsel under
section 5-919, subsection 4, the person shall accept the power of attorney no later
than 5 business days after receipt of the certification, translation or opinion of
counsel; and

C. A person may not require_an additional or different form of power of attorney for
authority granted in the power of attorney presented.

2. Acceptance not required. A person is not required to accept an acknowledged
power of attorney if:

A. The person is not otherwise required to engage in a t1 aﬁs"actxon with the principal
in the same circumsfances:

B.

Engaging in a fransaction with the agen

D. A request for a certification. a t1anslat
5-919, subsection 4 is refused;

for or w:th i
person has mad
such beliefs,

of law and equity

§5-921, Princip

Unless displaced by a provision of this Part, the principles of law and equity
supnlement this Part.

§5-922. Laws applicable to financial institutions and entities

This Part does not supersede any other law applicable to financial institutions or other
entitics, and the other law controls if inconsistent with this Part.
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§5-923. Remedies under other law

The remedies under this Part are not exclusive and do not abrogate any right or
remedy under the law of this State other than this Part.

SUBPART 2

AUTHORITY

§5-931. Authority that requires specific grant; grant of general authority

1. Specific grant of authority required. An agent und ] ﬁower of attorney may
do the following on behalf of the principal_or with the cmal's property only 1f the

power of attorney expressly grants the agent the authori

not otherwise prohibited by another agreement or in

property is subject:

B. Make a gift; ¢
(. Create or change rights of survivorship;

grants to an agent authority to do all acts that a principal could do. the agent has the
general authority described in sections 5-934 to 5-946.

4. Authority to make a gift. Unless the power of attorney otherwise provides, a
grant of authority to make a gift is subject to section 5-947.

5. Overlapping subjects. Subject to subsections 1, 2 and 4, if the subjects over
which authority is granted in a power of attorney are s=m11a1 or_overlap, the broadest
authority controls.

6. Authority with respect to principal's property. Authority granted in a power of
attorney is exercisable with respect to property that the principal has when the power of
attorney is executed or acquires later, whether or not the property is located in this State
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and whether or not the authority is exercised or the power of attorney is executed in this
State.

7. Act pursuant to power of attorney. An act performed by an agent pursuant to a
power of attorney has the same effect and inures to the benefit of and binds the principal
and the principal's successors in interest as if the principal had performed the act.

§5-932. Incorporation of authority

1. Reference to subject. An agent has authority described in this subpart if the
power of attorney refers to general authority with respect to th ""dfiSCl intive term for the
subjects stated in sections 5-934 to 5-947 or cites the seotlon Th which the authority is
described. &

2. Refe1 ence to section number

citation to a section of sections 5-934 to 5-947 mcdl orates the entu ;
set out in full in the power of attorney.

3. Modify incorporated authority. A pfin
by reference.

§5-933. Construction of authorlﬁ,';ggnerally

A,

that grants to an agent authority to do aﬁ ?acts ethat I
: ie agent, vt@thrrespect to that subject, to:

gem;g to accomDhSh
ref A“Tn -estate, releasc of

purpose of a trafisaction, including creating at any time a schedule listing some or all of
. . X N .
the principal's property and attaching it to the power of attorney:

4. Claim in favor of or against principal; intervene. Initiate, participate in, submit
to alternative dispute resolution, settle, oppose or propose or accept a compromise with
respect to a claim existing in favor of or against the principal or intervene in_litigation
relating to the claim:

5. Assistance of court or governmental agency. Seek on the principal's behalf the
assistance of a court or other governmental agency to carry out an act authorized in the
power of attorney;
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6. Advisors. Enpage, compensate and discharge an attorney. accountant,
discretionary investment manager, expert witness or other advisor;

7. Record, report or other document. Prepare, execute and file a record, report or
other document to safecuard or promote the principal's interest under a statute, rule or

regulation;
8. Communication with government or instrumentality. Communicate with any

representative_or employee of a government or governmental subdivision. agency or
instrumentality on behalf of the principal:

9, Access communications. Access communications mtended«fm and communicate
on behalf of the principal, whether by mail, electronic trar Sthission, telephone or other
means; and

lelated to the subject.

§5-934. Real property

2. _Grant or dispose of an interes\3?t"<* ob"“”'tv Sell exchange: convey with
or without covenants*“ff 1ant|es qu“ltc]ann release surrender; retain
title for security;.éhcumbe
covenant; subdl\hd
platting; develop:; o
exchange f01 a

on _concerningi-lease; sublease; contr 1bute fo an entity in
15 LQi’hel'WlSG orant or dispose of an interest in real

foperty as security to borrow money or pay, renew or
ent of a debt of the principal or a debi guaranteed by the

g A . ‘e .
broperty. Release, assign, satisfy or enforce by litigation or
> deed of trust, conditional sale contract, encumbrance, lien or other
claim to real progét‘tv that exists or is asserted;

5, Manage or conserve interest in real property. Manage or conserve an interest

in real property or a right incident to real property owned or claimed to be owned by the
principal, including:

A. Insuring against liability or casualty or other loss;

B. Obtaining or regaining possession_of or protecting the interest or right by
litipation or otherwise:

C. Paying, assessing, compromising or contesting taxes or assessments or applying
for and receiving refunds in connection with them; and :
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COMMITTEE AMENDMENT*  “toHP, 91, L.D. 123

D. Purchasing supplies, hiring assistance or labor and making repairs o alterations to
the real property.

6. Structures or other improvements. Use, develop, alter, replace, remove, erect
or install structures or other improvements upon real propetty in or incident to which the
principal has. or claims to have, an interest or right;

7. Reorganization with respect to real property. Participate in a reorganization
with respect to real property or an entity that owns an interest in or right incident to real
property and receive, hold and act with respect to stocks and bonds or other property
received in a plan of reorganization, including: :

A. Selling or otherwise disposing of them;

8. Form of title, Change the form of ¢ ;
property; and T

to.

1. i iterest in_tangible personal property.  Demand, buy,
receive, accept as a~gift.or ’ extension of credit or otherwise acquire or
reject ownershi
personaly

r withGit_covenants, representations or warranties; quitclaim;
interest in; grant options concerning, lease; sublease;

tangible personaliproperty or an_interest in tangible personal property as security to
borrow money or pay, renew ot extend the time of payment of a debt of the principal or a
debt guaranteed by the principal;

4. Claim to tangible personal property. Release, assign, satisfy or enforce by
litigation or otherwise a security interest, lien or other claim on behalf of the principal
with respect to tangible personal property or an interest in tangible personal property; and

% Manage or conserve tangible personal property. Manage or conserve tangible
personal propetty or an interest in tangible personal property on behalf of the principal,

including:
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A. Insuring against liability or casualty or other loss;

B. Obtaining or regaining possession of or protecting the property or interest by
litigation or otherwise:

C. Paying. assessing, compromising or contesting taxes or assessments or applying
for and receiving refunds in connection with them:

D. Moving the property from place to place;

E. Storing the property for hire or on a gratuitous bailment;

F. Using and making repairs, alterations or improvements ti) ﬁe\pl operty, and

§5-936. Stocks and bonds

2. Stocks and bonds account. Establish, co
with respect to stocks and bonds;

s

5. Voting ri rg h ts
or by proxy. enter . votin trusts and consehtAto limitations on the right to vote,

T

traded on a lé?fu_ated onflon exchange; and

2. Option ac ; iints. Establish, continue. modify and terminate option accounts.

&

§5-938. Banks and other financial institutions

Unless the power of attorney otherwise provides, language in a power of attorney
granting general authority with respect to banks and other financial institutions authorizes

the agent to;

1. Banking arrangement by principal. Continue, modify and terminate an account
or other banking arrangement made by or on behalf of the principal;

2. Banking arrangement selected by agent. Establish, modify and terminate an
account or other banking arrangement with a bank, trust company, savings and loan
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COMMITTEE AMENDMENT “ " to H.P. 91, L.D. 123

association. credit union, thrift company. brokerage firm or other financial institution
selected by the agent;

3. Contract for services. Contract for services available from a financial institution,
including renting a safe deposit box ot space in a vault;

4, Withdraw property of principal. Withdraw. by check, order, electronic funds
transfer or otherwise. money or property of the principal deposited with_or left in the
custody of a financial institution;

5. Receive and act on documents. Receive statements of account, vouchers, notices
and similar documents from a financial institution and act with.fe8pect to them;

6. Safe deposit box or vault. Enter a safe deposit boxfor ault and withdraw or add
to the contents;

7. Borrow and pledge as security. Borrow menev :and pled
property of the principal necessary to borrow n;gmev of*pay, renew

Poly for, 1ece1ve and use letters of credit, credit and debit

s

nd ttavelels checks frcm a fmanmal

power of attome ;"antmg general authority w1th respect to operation of an entity or
business authorizés the agent to;

1. Ownership interest. Operate, buy. sell, enlarge, reduce or terminate an
ownership interest;

2. Duty, liability, right, power, privilege or option, Perform a duty or discharge a
liability and exercise in person or by proxy a right, power, privilege or option that the
principal has. may have or claims to have;

3. Ownership agreement, Enforce the terms of an ownership agreement;
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4, Ownership interest litigation. Initiate, participate in, submit to alternative
dispute resolution, settle, oppose or propose or accept a _compromise with respect fo
litigation to which the principal is a party because of an ownership interest;

5. Stocks and bonds. Exercise in person or by proxy, or enforce by litigation or
otherwise, a right, power, privilege or option the principal has or claims to have as the
holder of stocks and bonds;

6. Stocks and bonds litication. Initiate, participate in, submit to alternative dispute
resolution, settle, oppose or propose or accept a compromise with respect to litigation to

o

which the principal is a party concerning stocks and bonds; :‘r

7. Sole ownership. With respect to an_entity. or bus
principal:

1ness owned solely by the

power of attorney:

B. Determine: &

(1} The location of its operation;

{2) The nature and extent oL

s business:

i
ion of fhe entity or busmess, and

“Pl Demand and f.{"e“ive money due or claimed by the principal or on the principal's
If.in the onel‘at'tf)”’ﬁ of thé entity or business and control and disburse the money in

the opetation of the entity or business;

8. Addi
principal has an

)m\

=

tial caplfal Put additional capital into an entity or business in which the
erést;

,

9, Reorsanization, consolidation, conversion, domestication or merger, J oin in a
plan of reorganization, consolidation, conversion, domestication ot merger of the entity or
business in which the principal has an interest;

10. Sel or liquidate. Sell or liquidate all or part of an entity or business in which
the principal has an interest;

11. Buy-out agreement value, Establish the value of an entity or business under a
buy-out agreement to which the principal is a party,
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12. Reports and other papers; payments. Prepare, sign, file and deliver reports,
compilations of information, returns or other papers with respect to an entity or business
and make related payments; and

13. Taxes, assessments, fines and penalties, Pay, compromise or contest taxes,
assessments, fines or penalties and perform_any other act to protect the principal from
illegal or unnecessary taxation, assessments, fines or penalties, with respect to an entity or
business, including attempts to recover, in any manner permitted by law, money paid
before or after the execution of the power of attorney.

§5-940. Insurance and annuities

or terminate a
an annultv to

ms%u*ance or annulgr ‘contract. Apnly for and receive a loan

M“

ﬁ&i
8. Manner of paying premiums. Change the manner of paying premiums on a
contract of i insyrafige or annuity;

9. Change or convert type. Change or convert the type of insurance or annuity with
respect to which the principal has or claims to have authority descr ibed in this section;

10. Benefit or assistance to guarantee or pay premiums. Apply for and procure a
benefit or assistance under a statute or regulation to guarantee or pay premiums of a
contract of insurance on the life of the pringipal;

t1. Interest of principal in contract. Collect, sell, assign, hypothecate, borrow
against or pledge the interest of the principal in a contract of insurance or annuity;
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COMMITTEE AMENDMENT* " to H.P. 91, L.D. 123

12. Form and timing of payment of proceeds. Select the form and timing of the
payment of proceeds from a contract of insurance or annuity; and

13. Tax_or assessment. Pay. from proceeds or otherwise, compromise or contest,

and apply for refunds in connection with, a tax or assessment levied by a taxing authority

with respect to a contract of insurance or annuity or its proceeds or liability accruing by
reason of the tax or assessment,

§5-941, Estate, trust and other beneficial interest

1. Definition. As used in this section, "estate, trust and other beneficial interest"
means a trust, probate estate, guardianship, conservatorship, serow'or custodianship or a
fund from which the principal is, may become or claim be entitled to a share or

Qayment

A. Accent, receive, receipt for, sell, as“'s?ig :
from the fund,;

C. Exercise for the benefit of th D
appointment held bv the principal: *‘%\(\

. Tignsfer an mtexé*st of the principal in real property, stocks and bonds, accounts
R

with fi nanclat mstltutlons or securities intermediaries, insurance, annuities and other

property to° He. trustee of a revocable trust created by the principal as settlor.

§5-942, Claimﬁﬁd litigation

Unless the power of attorney otherwise provides, language in a_power of attorney
granting general authority with respect to claims and litigation authorizes the agent to:

1. Assert and maintain claim. Assert and maintain before a court or administrative
asency a claim, claim for relief, cause of action, counterclaim, offset, recoupment or
defense, including an action to recover property or other thing of value, or recover
damapes sustained by the principal; ¢liminate or modify tax liability; or seek an
injunction, specific performance or other relief,

Page 136 - 128LR0452(62)-1

COMMITTEE AMENDMENT




[~ TR e S & T N WS B o e

11
12
13
14
15
16
17
8

19
20
21
22
23

24
25

26
27

28

29
30
31

32
33
34
35

36

37
38

39
40

COMMITTEE AMENDMENT“ 1o H.P. 91, L.D. 123

2. Participate in litigation. _Bring an_action to determine adverse claims or
intervene or otherwise participate in litigation;

3, Effect or satisfy judgment, order or decree. Seck an attachment, garnishment,
order of arrest or other preliminary, provisional or intermediate relief and use an available
procedure to effect or satisfy a judgment, or der or decree:

4, Offer of judgment or admission of facts; bind prinecipal. Make or accept a
tender, offer of judgment or admission of facts, submit a controversy on_an agreed
statement of facts, consent to examination and bind the pr 1ncma1 in litigation;

the Drmclpai accept service of process; appear for Vthe mmcma‘

which process directed to the principal may b Fuéryed: execut
stipulations on the principal's behalf; verify pleadmgs seek appellate
give su1etv and mdemmtv bonds conttact agg_pav fmg

srinting of
e, release

receiver or trustee. Act for the principa 5
whether voluntary or involuntary, concemmg#
1espect to a reorganization lecelvershlg ot anphcatlon 5t the appointment of a receiver
k11 a"est of the nrlh fnal in propeérty or other thing of value;

9 Receive. settlem nt, of orpro éed‘§' of claim or litigation. Receive monegy or
S6 1ement of or as proceeds of a claim or litigation.

Unless the power of attorney otherwise provides, language in
ting general authority with respect 10 personal and family

A. Per for tHetcts necessary to maintain the customary standard of living of the
principal, the ‘brincipal's spouse or the principal's registered domestic partner and the
following individuals, whether living when the power of atiorney is executed or later
born:

(1)_Individuals legally entitled to be supported by the principal; and

(2) Individuals whom the principal has customarily supported or indicated the
intent to support:

B. Make periodic payments of child support and other family maintenance required
by a court or governmental agency or an agreement to which the principal is a party;
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C. Provide living quarters for the individuals described in paragraph A by:

(1) Purchase, lease or other confract; or

(2} Paying the operating costs, including interest, amortization payments, repairs,
improvements and taxes, for premises owned by the principal or occupied by
those individuals;

D. Provide normal domestic help, usual vacations and travel expenses and funds for
shelter, clothing, food, appropriate education, including postsecondary and vocational
education, and other current living costs for the individuals described in paragraph A;

o,
E. Pay expenses for necessary health care and custgdial care on behalf of the
individuals described in paragraph A:

the federal Health
ltes Code, Section

F._Act as the principal's personal representative:pursuant.
Insurance Portability and Accountabllltv Act s-.99§ 42 Umte

mowsmn of health cale‘ ' sgnted 'togy
of th

the principal ol anyone authorized undé’ﬂ?‘ﬂi
on behalf of the principal;

L. Contmue_gii?:“"
religious inct-l_t
contributions to'th

. servige” means any benefit, program or assistance provided under a
afion including Social Security, Medicare and Medicaid.

civil or mihta
statute, rule ot re

2. General aitthority, Unless the power of attorney otherwise provides, language in
a power of attorney granting general authority with respect to benefits from governmental
programs or civil or military service authorizes the agent to:

A. Execute vouchers in the name of the principal for allowances and reimbursements
payable by the United States or a foreign government or by a state or subdivision of a
state to the principal, including allowances and reimbursements for transportation of
the individuals described in section 5-943, subsection 1, paragraph A and for
shipment of their household effects;
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B. Take possession and order the removal and shipment of property of the principal
from a post, warehouse, depot, dock or other place of storage or safekeeping, either
sovernmental or private, and exccute and deliver a release, voucher, receipt, bill of
lading, shipping ticket, certificate or other instrument for that purpose;

C. Enroll in, apply for, select. reject, change, amend or discontinue, on the
principal’s behalf, a benefit or program.

D. Prepare, file and maintain a claim of the principal for a benefit or assistance,
financial or otherwise, to which the principal may be entltled under a statute, rule or

regulation;

E. Initiate, participate in, submit to alternative dxsput
propose ot accept a compromise with respect to litiga 1‘0 T ncelnmg any beneﬁt or
assistance the principal may be entitled to 1ecelve hﬁder a
and ‘

F. Receive the financial proceeds of a clai
invest, disburse or use for a lawful pul'QoSe‘anvtiling so 1ece1ved

§5-945, Retirement plans

1. Definition. As used in this section, retilen‘f
created by an employer, the princips
or deferred compensation of which the -m:

including a plan or account under the" fol]ow

Code:
A. An individub

amended; .

B. A Roth indivi duy
as amended' E

n_annuity o mutualr und custodial account under 26 United States Code,

E. A pensis ploﬁi sharing, stock bonus or other retirement plan qualified under 26
United States:Codé; Section 401(z), as amended:

F. A plan ungler éé United States Code, Section 457(b), as amended: and

G. A nonqualified deferred compensation plan under 26 United States Code, Section
409A, as amended.

2. General authority. Unless the power of attorney otherwise provides, language in
a power of attorney granting general authority with respect to retirement plans authorizes

the agent to:

A.  Select the form and timing of payments under a retirement plan and withdraw
benefits from a plan;
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COMMITTEE AMENDMENT * 1o FLP. 91, L.D, 123

B. Make a rollover, including a direct trustee-to-trustee rollover, of benefits from one
retirement plan to another:

C. Establish a retirement plan in the principal's name;

D. Make contributions to a retirement plan;

E. Exercise investment powers available under a retirement plan; and

F. Borrow from, sell assets to or purchase assets from a retirement plan,

§5-946. Taxes

Unless the power of attomev otherwise mowdes langy Q m *a power of attorney

nfidential_information and contest

§ewice or other taxing authority;

2, Consiste\ﬁ’_ with principal's objectives. An agent may make a gift of the
principal's property only as the agent determines is consistent with the pringipal's
obiectives if known by the agent and, if unknown, as the agent determines is cofnsistent
with the principal's objectives based on all relevant factors, including:

A. The value and nature of the principal's property,

B. The principal's foreseeable obligations and need for maintenance;

C. Minimization of taxes, including income. estate, inheritance, generation-skipping
transfer and gift taxes;
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D. Eligibility for a benefit, a program or assistance under a statute. rule or regulation;
and

E. The principal's persona! history of making or joining in making gifts.

SUBPART 3

STATUTORY FORMS

§5-951. Agent's certification

The following optional form may be used by an agent to Pfe?tlfv facts concerning a
power of attorney. ’

AGENT'S CERTIFICATION AS TO THE VALIDITY
ATTORNEY AND AGENT'S. AUTHOR!

State of ....... rerinnresieeees rerrreneeiarrraerseane
County of e revvesnrnerrennes

ofAgent), certifyf:uilder penalty
(Name of Principal} granted me
rney dated

to act undel the Powe {

- ttomev 'ave not termﬁlated

(Insert other relevant statements)
SIGNATURE AND ACKNOWILEDGMENT

................................... Sbsassnvunntanereriiiheg sarercibsarenieny

Agent's Signature Date
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COMMITTEE AMENDMENT*  »to P, 91, L.D. 123

Agent's Name Printed

Agent's Telephone Number

This document was acknowledged before me on .....ocoeivveiiieiinnniienieaine, (Date)

DY et peeses
(Name of Agent)
©ibetiseasissisireritsecsismersssrsietiyiesiaseasieasyizragyas (Seal, i
Signature of Notary/Attorney

My commission EXPItes: .

This document prepared by:

promote unifor
enact it

ic-Signatiures'i

‘ upersedes the federal Electronic Signatures in Global
. Act, | tted States Code, Section 7001 et seq.. but does not
; de 15 Uni =d States Code, Section 7001{c) or authorize electronic
v ofany of the no ces described in 15 United States Code. Section 7003(b).

nds

1. Apnlicatign to powers of attorney. This Part applies to a power of attorney
created before, on or after January 1. 2019,

2. Application te judicial proceedings commenced on or after January I, 2019,
Thig Part applies to a judicial proceeding concerning a power of attorney commenced on
aor after Janvary 1, 2019: and

3, Application to judicial proceedings commenced pefore January 1, 2019. This
Part applies to a judicial proceeding concerning a power of attorney commenced before
January 1, 2019, unless the court finds that application of a provision of this Part would
substantially interfere with the effective conduct of the iudicial proceeding or prejudice
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the rights of a party, in which case that provision does not apply and the superseded law
applies.
An act done before January 1, 2019 is not affected by this Part.'

Amend the bill in Part A in section 2 in §8-301 in subsection 2 by striking out all of
paragraph F (page 348, lines 28 to 31 in L.D.) and inserting the following:

'F. For an adoption decree entered before the effective date and not amended after
the effective date, the child is the child of both the former and adopting parents for
purposes of intestate _succession, notwithstanding section 2-117, unless the decree
provides otherwise.'

Amend the bill in Part A in section 2 by striking out
following:

§9-101. Short title

W,
iy
Y

This Article may be known and cited'as “flie Adoptiof

=

eansap ison who is 18 vears of age or older.

‘ans a person who is under 18 years of age.

Z

4. Consent, “Congbﬁt," used as a noun, means a voluntary agreement to an adoption
by a specific pet ithat is executed by a parent or custodian of the adoptee.

8. Departr\penjt. "Department” _means the Department of Health and Human
Services. ’

6. Licensed child-placing agency. "ficensed child-placing agency” means an
agency. person, group of persons, organization, association or society licensed o operate
in this State pursuant to Title 22, chapter 1671.

7. Parent. "Parent” means a person who, with respectto a child:

A. Las established parentage pursuant to Title 19-A_ chapter 61; or

B. When no person described in paragraph A exists, is the legal suardian_of the
child.
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COMMITTEE AMENDMENT“ " to H.P. 91, L.D. 123

8. Petitioner. "Petitioner" means a person filing a petition to adopt an adult or a
child, and includes both petitioners under a joint petition, except as otherwise provided in
this Article,

9. Putative parent. "Putative parent" means a person who is the alleged parent of a
child but whose parentage has not been but may be legally determined in accordance with
Title 19-A. chapter 61.

10. Surrender and release. "Surrender and release,” used as a noun, means a
voluntary relinquishment of all parental rights to a child to the department or a licensed
child-placing agency for the purpose of placement for adoption,,

§9-103. Jurisdiction

1. Probate Court jurisdietion. Subject to Title 43
Probate Court has exclusive jurisdiction over the follow g

A. Petitions for adoption;

B. Consents and reviews of withholdings

. Surrenders and releases;

C
D
E

hts arents of children whose

. R
adoptions or surrenders and releases are-pen
RS

F. Reviews conducted pursuant to séctio
3 & \:g‘p a [P PO
risdiction. _The District Court has jurisdiction to conduct

hearings pursuan

; 205. The ﬁ]}_ftrict Court has jurisdiction over any matter
described in subs ol

proceeding concerns a child over whom the District Court

w‘%‘agencv or department. If an adoptee is placed by a
e department, the petition for adoption must be filed in

titioner resides:
§ i
B. The adopte

C. An office.of the agency that placed the adoptee for adoption is located; or

asides or was born,

D. Parental rights of the minor adoptee’s parents have been terminated.

2. Venue if agency or department not involved in placement. If an adoptee is not
placed by a licensed child-placing agency or the department, the petition for adoption
must be filed in the county or division where the adoptee resides or where the petitioners
reside.

3. Transfer. If. in the interests of justice or for the convenience of the parties, the
court finds that the matter should be heard in another court, the court may transfer, stay or
dismiss the proceeding, subject to any further conditions imposed by the court.
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§9-105, Rights of adopted persons

Except as otherwise provided by law, an adopted person has all the same rights,
including inheritance rights, that a child born to the adoptive parents would have, An
adoptee also retains the right to inherit from the adoptee's former parents if the adoption
decree so provides, as specified in section 2-119, subsection 6.

§9-106. Legal representation

1. Attorney for parents. The parents are entitled to an attorney for any hearing held
pursuant to this Article. If a_parent or putative parent wants an:atforney but is unable to
afford one. the parent or the putative parent may request the gdlrt t6-appoint an attorney.
If the court finds either or both of them_indigent, the colirtishall appoint and pay the
reasonable costs and expenses of the attorney of the indigent pa The attorney may not
be the attorney for the adoptive parents. ;

unrelated to the
C for, the adoptive
very stafie,of the proceeding unless the
“oowrtidetérmines that representation is

2. Attorney for minor indigent parent
petitioner, the court shall appoint an_attorn
parents to represent a minor indigent parent &
minor indigent parent refuses representation or {
unnecessary,

W, ot
United States Code, Title 25, Section
ticle t!}?af*{'bertain to an Indian child as

1901 et seq. governs all proceedings u‘ﬁ‘gler th"l_
defined in that Act. Egp

n December 31, 2018

5. Adoption.petition. The filing of a petition for adoption.

§9-109. Mediation

The court may refer the parties to mediation at any time after a petition is filed if
mediation services are available at a reasonable fee or no cost. and may require that the
parfies have made a_good faith_effort to mediate the issue before holding a hearing. An
asreement reached by the parties through mediation on an issue must be reduced to
writing, signed by the parties and presented to the court for anproval as a court order.

PART 2
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DETERMINATION OF PARENTAGE AND TERMINATION OF PARENTAL
RIGHTS

§9-201. Determination of parentage

1. Affidavit of parentase. When a parent of a child wishes fo consent to the
adoption of the child or to execute a surrender and release for the purpose of adoption of
the child and a putative parent has not consented to the adoption of the child or joined in a
surrender and release for the purpose of adoption of the child or waived the right to
notice, the parent must file an affidavit of parentage with the couf{ so that the cowrt may
determine how to give notice of the proceedings to the nutatwe arent

2. Notice of intent to consent or execute surrenden. d release. If a court finds

tion 1 that the putative
ofithe parent's intent to
consent to adoptlon or to execute a surrender and release. or the pare
surrender_and release, for the purpose of adoptlon of the child, B ;
putatwe palent If the court finds that the puf‘ '

ion is filed, where the parent
“he located. The notice

A nutatwe 5 \_ ar

3 Wawer of notlce.
W

"to adoption or a surrender and release for the
‘_gmposes of adeption for:any adoption of the child and that by signing the waiver of
“ntarllv gives up any rights to the child.

i nsof parentage of putative parent. If, after notice, the putative
parent_of the ch iches to establish parentage of the child, the putative parent must,
within 20 days aftéf notice has been given or within a longer period of time as ordered by
the court, petitio‘% the court to initiate proceedings to establish parentage under Title
19-A, chapter 61.

5. Hearing date. Upon receipt of a petition under subsection 4, the court shall fix a
date for a hearing to determine the putative parent's parentage of the child.

6. Appointment of attorneys. The court shall appoint an attorney who is not the
attorney for the putative parent, the parent or the potential transferee agency or a potential
adoptive parent to represent the child and to protect the child's interests in the proceedings
under this section.
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7. Notice of hearing, Notice of a hearing_under this section must be given to a
parent. a putative parent, the attorney for the child and any other parties the courf
determines appropriate. Notice need not be given to a putative parent who has waived the
right to notice as provided in subsection 3.

8. Studies and reports. Upon order of the court, the department or licensed child-
placing agency shall furnish studies and reports relevant to the proceedings under this
section.

9, Findings: effect of parent not waiving notice. If the pufative parent is
determined to be the child’s parent pursuant to one or more of: the _means of establishing
parentage under Title 19-A, chapter 61, and does not execut ‘& warver of notice pursuant
to subsection 3, then a petitioner must bring a petition tos inate the parent’s parental
rights pursuant to section 9-204 if the petitioner ploceed' Swith®

; h pter 61, the

court shall rule that the putative parent’s ¢oiis “not needed

for the adoption.

call parental nghts to the chlld and the custody and control
chlld-piacmg agency or the department to enable the
r the deﬁmtment to have the child adopted by a

licensed child-pt I
suitable.person; or

1 finust execute the surrender and release or the consent
, adoptee, if 14 vears of age or older, must execute the
The waiver of notice by the putative parent is

rals fﬂsurrendel and release or consent. The cowrt may approve §
surrender and lele & or a consent only if:

A A llcensed child-placing agency or the department certifies to the court that
counseling was provided or was offered and refused. This requirement does not
apply ift

(1)_One of the petitioners is a blood relative; or

(2) The adoptee is an adult;

B. The court has explained the individual's parental rights and responsibilities, the
effects of the surrender and release ot the consent, that in all but specific situations
the individual has the right to revoke the surrender and release or consent within 3
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days and the existence of the adoption registry and the services available under Title
272. section 2706-A. The individual does not have the right to revoke the consent
when the individual is a consenting party and also a petitioner;

C. The court determines that the surrender and release or the consent has been duly
executed and was given freely after the parent was informed of the parent's rights:
and

D. Except when a consenting party is also a petitioner, at least 5 working days have
clapsed since the parents or nalent executed the surrender and release or the consent
;Irrender and release or

3. Original; copies. The original surrender and 1el
the court where the surrender and release or the conseniti

the surrender and 1elease or eonsent must be ﬁled"n tF ,

—exceptions. Except as provided in subsection 7 and
. a surrender and release or a consent is final and irrevocable

( imitations. A consent is final only for the adoption consented to, and if
that petition for ad Stion is withdrawn or dismissed or if the adoption is not finalized
within 18 months of the execution of the consent. a review must be held pursuant to
section 9-205.

. Surrender and release or consent from another state. The court shall accept a
sunendel and release or a consent by a court of comparable jurisdiction in another state if
the court receives an affidavit from a member of that state's bar or a certificate from that
court of comparable jurisdiction stating that:

A. The party executing the surrender and release or the consent followed the
procedure required to make a surrender and release or a consent valid in the state in
which it was executed; and
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B. The court of comparable jurisdiction advised the person executing the surrender
and release or the consent of the consequences of the surrender and release or the
consent under the laws of the state in which the surrender and release or the consent
was executed.

The court shall accept a waiver of notice by a putative parent that meets the requirements
of section 9-201, subsection 3,

§9-203, Duties and responsibilities subsequent to surrender and release

Without notice to the parent or parents, the surrender and release authorized pursuant
to section 9-202 may be transferred together with all rights un &t section 9-202 from the
transferee agency to the department or from the departmer original transferee to any
licensed child-placing agency. If the licensed child-pla v or the department is
unable to find_a suitable adoptive home for a child su( ‘fendered released by a parent
or parents, the licensed child-placing agency or the« department toiwhom custody and
control of that child have been surrendered Nﬂ released or transfe}*i‘éﬂ hall request a
review pursuant to section 9-2085,

§9-204. Termination of parental rights

A
thhe court in which a pe’tltton
; A petition f01

this section, a “’t%l min
22, chapter 1071, su

(a) The parent is unwilling or unable to protect the child from jeopardy, as
defined by Title 22, section 4002, subsection 6. and these circumstances are

unlikely to change within a time that is reasonably calculated to meet the
child's needs;

{b) The parent has been unwiiling or unable to take responsibility for the
child within a time that is reasonably calculated to meet the child's needs; or

{c) The parent has abandoned the child, as described in Title 22, section
4002, subsection 1-A;
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In making findings pursuant to this paragraph, the court may consider the extent to
which the parent had opportunities to rehabilitate and to reunify with the child,
including actions by the child’s other parent to foster or to interfere with a
relationship between the parent and child or services provided by public or nonprofit
agencies.

4, Guardian ad litem for child. The court may appoint a guardian ad litem for a
child who is the subject of a petition for termination of parental rights under subsection 1.
The appointment must be made as soon as possible after the petition for telmmation of
parental rights is initiated,

A. The court shall pay reasonable costs and expenses f01'~ ouardian ad litem.

B. In general, the guardian ad litem shall act in p;u*sui’t the best interests of the
child. The guardian ad litem must be given access%b all reports and records relevant
to the case and investigate to ascertain the fad
when possible and appropriate:

C. A petition:fotradoption is not finalized within 18 months.

2. Determinﬁtion whether adoption viable plan; review; plan; District Court. If,
after judicial review under subsection 1, the court determines that adoption is still a viable
nlan for the child, the court shall schedule another judicial review within 2 years. If the
court determines that adoption is no longer a viable plan, the court shall attempt to notify
the parents, who must be given an opportunity to present an acceptable plan for the child.
If either or both parents are able and willing to assume physical custody of the child, the
court shall declare the surrender and release or the consent void,

If the parents are not notified or are unable or unwilling to assume physical custody of the
child or if the court determines that placement of the child with the parents would
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constitute jeopardy as defined by Title 22. section 4002, subsection 6, the case must be
transferred to the District Court for a hearing pursuant to Title 22, section 4038-A.

PART 3
ADOPTION PROCEDURES

§9-301. Petition for adoption and change of name; filing fee

Spouses or unmarried persons jointly or an unmarried person, whether resident or
nonresident of the State, may petition the court to adopt a persef o) regardless of age, and
to change that person's name. The fee for filing the petition i T

1. National criminal history record check fee. e for a national criminal
history record check for noncriminal justice purposés’ he Federal Bureau of
Investigation for each prospective adoptive parent wh ?

2 State cnmmal h:storv lecmd check fee. The fee fm a state eriminal history
25, section
ot the child,

1541, subsection 6 for each prospective adSptiv

§9-302, Consent for adoption

‘having legal custodv or p;ualdlanshm of the adoptee if the
m the child h__é‘ﬁm been surrendered and released, except that
ki onsent 1{’ adjudged unreasonable by a court, may be

rSon or agency acted umeasonablv The court may hold a
'nfﬁe who will proceed. The court may determine that
en of¥proof is on the petitioner, the person_or agency should
ﬁ or agency has important facts necessary to the petitioner in

i ' her's case. The court shall consider the following:

he person or agency determined the needs and interests of the child:

(2) Whether the person or agency determined the ability of the petitioner and
other prospective families to meet the child's needs;

(3) Whether the person or agency made the decision consistent with the facts;

(1) Whether the harm of removing the child from the child's current placement
outweighs any inadequacies of that placement; and

(5)All other factors that have a bearing on a determination of the reascnableness
of the person's or agency's decision in withholding consent; and
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1 D. A guardian appointed by the court, if the adoptee is a child, when the child has no
2 living parent, guardian or legal custodian who may consent,
3 A petition for adoption must be pending before a consent is executed,
4 2. Consent not required. Consent to adoption is not required of:
5 A. A putative parent if the putative parent:
6 (1) Received notice and failed to respond to the notice within the prescribed time
7 period:
8 (2)_Waived the right to notice under section 9-201, subgection 3;
9 (3)_Does not establish parentage of the child undé
10 ol
11 (4) Holds no parental rights regarding thei%%z;%\éiom@e under the:
12 country in which the adoptee was born; ;
13 B. A parent whose parental rights have i
14 subchapter 6:
15 C. A parent who has executed.a surrender and re
16 D. A parent whose parental rig
17 transferred to a public agency or*®
18 of another state or country: or
19 E. A parent of an.adéptee who is 18r$qafs of age 0
20 \' jpt; notice, ‘ﬁ{hen the department consents to the adoption
21 jé“fﬁaﬁment shall.immediately notify:
22
23
24
25
26
27
28
29 I { marriage;
30 B. The date and place of birth of the adoptee, if known;
31 C. The birth name of the adoptee, any other names by which the adoptee has been
32 known and the adoptee's proposed new name, if any;
33 D. The residence of the adoptee at the time of the filing of the petition;
34 E. A statement of the petitioner's intention to establish_a parent-child relationship
35 between the petitioner and the adoptee and a statement that the petitioner is a fit and
36 proper person able to care and provide for the adoptee's welfare;
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F. The names and addresses of all persons or agencies known to the petitioner that
affect the custody of, visitation with or access to the adoptee;

(. The relationship, if any, of the petitioner to the adoptee;

H. The names and addresses of the department and the licensed child-placing
agency. if any;

[. The names and addresses of all persons known to the petitioner at the time of filing
from whom consent to the adoption is required; and

J, If the petition is for the adoption of a minor child, a statament that the petitioner
acknowledges that after the adoption is finalized, the tr afister of the fong-term care
and custody of the adoptee without a court order i ibited under Title 17-A,
section 553, subsection 1. paragraphs C and D.

.

2, Information to be shared and updated. 'A~Q itioner sha
what information the petitioner is willing to shale With the paren
circumstances and shall provide a mechanism 51 updatmg that informa

N
Tk,

t1on: ay be styled "Init 1e Matter of
jetitioner must also be designated in

dicate to the court
nd under what

3. Caption. The caption of a petltlon fora
the Adoption Petition of {name of adoptee)." T

the caption.

§9-304. Investigation; gnardian ac litém;. reglstrv

the ﬁhrﬁg of a petition for adoption
round _check and shall direct the

1. Background check; study and,;‘l ndirepo
of a minor chlid the court shall reqfles

opel subject for adoption and whether the
The department or licensed child-placing

the petitlcl)“lzer is a relative of the child or the spouse or domestic partner of
ild's parenty the court may waive the requirement of a study and report.

B. The court:shall request a background check for each prospective adoptive parent
who is not a garent of the child. The background check must include a screening for
child abuse cases in_the records of the department and criminal history record
information obtained from the Maine Criminal Justice Information System and the
Federal Bureau of Investigation,

(1) The criminal history record information obtained from the Maine Criminai

Justice Information System must include a record of public_criminal history
record information as defined in Title 16, section 703, subsection §.

Page 153 - 128LR0452(02)-1

COMMITTEE AMENDMENT




—_
SO0~ N b W) —

—_—
I L B o—

et i —
o l-LBE B e SR,

S B B
b — O

[N S I S
Sy b s

W) DN
=Rt e R |

[FSIRVERR USRS |
L R —

Wy
o

RN WL IR US BN
< ND o8 ]

N
[N

COMMITTEE AMENDMENT“ " to HP. 91, L.D. 123

(2} The criminal history record information obtained from the Federal Bureau of
Investication must_include other state and national criminal history record
information,

(3) Each prospective parent who is not a parent of the child shall submit to
having fingerprints taken. The State Police, upon receipt of the fingerprint card,
may charge the court for the expenses incurred in processing state and national

criminal history record checks. The State Police shall take or cause to be taken
the applicant's fingerprints and shall forward the fingerprints to the State Burcau

of Identification so that the bureau can conduct state and ational cummal history
record checks. Except for the portion of the paymen
processing fee charged by the Federal Burea

received by the State Police for purposes of thistpar:
the Treasurer of State. The money must ]
administration incurred by the De S

The subject of a state criminal history rece
criminal history record infor

Sreceived by the court are for official use onlv and may not
””de the court ekcept as required under Title 22, section

. he information required by this paragraph is
ppog filing fee established in section 9-301. The court
Nﬁd transfer the appropriate funds to the Department of

ek wass gompleted by a court or by the department under this subsection
within a reasonab_ stiod of time and the court is satisfied that nothing new that would
be included in then rckeround check has transpired since the last background check,

This subsection does not authorize the court to request a background check for a
petitioner who is also the current legal parent of the child.

2. Background checks by department, The department may. pursuant to rules
adopted by the department, at any time before the filing of the petition_for adoption,
conduct backeround checks for each prospective adoptive parent of a minor child in its

custody.

A. The department may request a background check for each prospective adoptive
parent who is not a parent of the child. The background check must include ¢riminal
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history record information obtained from the Maine Criminal Justice Information
System and the Federal Bureau of Investigation.

{1} The criminal history record information obtained from the Maine Criminal
Justice Information System must include a record of public crimina} history
record information as defined in Title 16, section 703, subsection 8.

(2) The criminal history record information obtained from the Federal Bureau of
Investigation must include other state and national criminal history record
information.

“child shall submit to
ipt of the fingerprint card,

(3) Each prospective parent who is not a parent
having fingerprints taken. The State Police, upo
may charge the department for the expenses .ificurred:in processing state and
national criminal history record checks. The Stﬁte Police shall take or cause to be
taken the applicant's fingerprints and shall“ Ol'wald the fingerprints to the State
Bureau of Identification so that the :Blireau can conductsfite and national

cr nnmal history record checks. Exce ot for the portion of the payment, if any, that
restigation, all

(4) _The subject of a Federal B
check may obtam a_copy of t y

cnmmal history record
i tory _recmd check by following the

nformatlon‘gmsuant to Tltle 16, section 709,

-—'>?
T, o

r1m1nai hlsto frecmd mfcrmatlon ma be used b the

prsuant to this paragraph is conﬁdential. The results

B. Rules
rules as defi

Abv the department pursuant to this subsection are routine technical
in Title 5. chapter 375, subchapter 2-A.

3. Child's BPackeround, This subsection governs the collection and disclosure of
information about the background of a child subject to a petition for adoption under
subsection 1.

A. The department, the licensed child-placing agency or any other person who acts
to place or assist in placing a child for adoption shall make reasonable efforts to
obtain medical and genetic information about the child, the parent who gave birth to
the child and a parent who was a source of the gametes used in_the child’s
conception. Specifically, the department, the licensed child-placing agency or any
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other person who acts to place or assist in placing the child for adoption shal} attempt
to obtain from the child’s parents any information concerning:

(13} A current medical, psychological and developmental history of the child,
including an account of the child's prenatal care and medical condition at birth,
results of newborn screening, any drug or medication taken during pregnancy by
the parent who gave birth to the child, any subsequent medical, psychological or
psychiatric examination and diagnosis, anv physical, sexual or emotional abuse
suffered by the child and a record of any immunizations and health care received
since birth: and

(2}  Relevant information concerning the medic\_ R
history of a parent who was the source of th

F. If aftera c -ld is placed for adoption and either before or after the adopticn is final

the child suffers a serious medical or mental illness for which the specific medical,
psychological or social history of the child's parents. donors or gestational carriers or
the child may be useful in diagnosis or freatment, the prospective adoptive or
adoptive parents may request that the department, the licensed child-placing agency
or any other person who placed or assisted to place the child attempt to obtain
additional information. The department, licensed child-placing apency or other
person shall attempt to obtain the information promptly and shall disclose any
information collected to the prospective adoptive or adoptive parents as scon as
reasonably possible. The department, licensed child-placing agency or other person
may charge a fee to the prospective adoptive or adoptive parents to cover the cost of
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obtaining and providing the additional information. Fees collected by the department
must be dedicated to defray the costs of obtaining and providing the additional
information, Fees may be reduced or waived for low-income prospective adoptive or
adoptive parents.

G. The depariment, the licensed child-placing agencv or any other person who acts
to place or assist in placing the child for adoption shall file the information collected
with the court and, if it appears that the adoption will be granted and this information
has not previously been made available o the adoptive parents pursuant to Title 22,
section 4008. subsection 3, paragraph G or Title 22, section 8205, the court shall
make the information available to the adoptive parents, p¥iorsto issuing the decree
pursuant to subsection 8, with protection for the identity of persons other than the
child. :

H. If the ohlld to be placed for adoption 1s fr@m a for

_g_n country that has
sigre United States

heretis a rebuttable presumption
or the child if the adoption were

A. Has been convicted of an off’enseT
6-A, paragraph A in which the victiin was’ minoizatthe time of the offense and the
petitioner was at <1 . years older than the minorat the time of the offense, except
c ss sexual assau]t under Title 17-A, section 253, subsection

ffense i in anot he1 mnsdwﬁon that mvolves conduct that is

petition for adoption” under this section live for one year in the home of the petitioner

before the petitio?iyis pranted and that the child, during all or part of this probationary
period, be under the supervision of the department or z licensed adoption agency.

6. Guardian ad litem, The court may appoint a guardian ad litem for a minor child
subject to a petition for adoption under this section at any time during the proceedings.

7. Adoption registry and services. Before the adoption of a minor child is decreed,
the court shall ensure that the petitioners are informed of the existence of the adoption
registry and the services available under Title 22, section 2706-A,

8. Declaration; name change. If the court is satisfied with the identity and relations
of the parties to a petition for adoption under this section, with the ability of the petitioner
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to bring up and educate the child properly, considering the condition of the child's
parents, and with the fitness and propriety of the adoption, the court shall make a decree
setting forth the facts and declaring that from that date the child is the child of the
petitioner and that the child's name is changed, without requiring public notice of that

change.

9, Certified copy of birth certificate; certificate of adoption. A certified copy of
the birth certificate of the child proposed for adoption must be presented with the petition
for adoption if the certified copy can be obtained or made available by filing a delayed
birth registration. After the adoption has been decreed, the register shall file a certificate
of adoption with the State Registrar of Vital Statistics on a foriprescribed and furnished
bv the state registrar, '

1. Adoptee interview. The cﬁi‘:
adoptee who is 12 veals of age or 0

1e!evant 1SSUe€s.

2. Inspection oft

It 35t of legal services related to the surrender and release or the consent
and to the adoption process;

B. Prenatal and postnatal counseling expenses for the person giving birth to the
chiid,

C. Prenatal, birthing and other related medical expenses for the person giving birth to
the child;

D. Necessary transportation expenses to obtain the services listed in paragraphs A, B
and C;

E. Foster care expenses for the child:
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F. Necessary living expenses for the person giving birth to the child and the child:

G. For a putative parent, legal and counseling expenses related to the surrender and
release, the consent and the adoption process; and

H. Fees to a licensed child-placing agency providing services in connection with the
pending adoption.

2. Full accounting of disbursements by petitioner, Prior to the digpositional
hearing pursuant to section_9-308. the petitioner shall file a_full accounting of all
disbursements of anvthing of value made or agreed to be made by or on behalf of the
petitioner in connection with the adoption. The accounting rep r‘f»must be signed under
penalty of perjurv and must be submitted to the court onfor before the date the final
decree is granted. The accounting repott must be itemiz how the services related
to the adoptlon or to the placement of the adoptee for a“doptloﬂ at were 1ecelved by the

physician, hospital, Hcensed child-placing
received funds or anything of value from tht
the placement of the adoptee with the petitioner

mtingent upon any future
@ther expenses or payments to

o

nal decree of‘aﬂoptmn, requlrements The court shall grant a final decree of

been duly exgpufed and filed with the court;
B. An adoption study, when required by section 9-304, has been filed with the court;

C. A list of all disbursements as required by section 9-306 has been filed with the
court;

D. The petitioner is a suitable adopting parent and desires to establish a parent-child
relationship with the adoptee;

E. The best interests of the adoptee, described in subsection 2, are served by the
adoption;
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F. The petitioner has acknowledged that the petitioner understands that the transfer
of the long-term care and custody of an adoptee who is a minor child without a court
order is prohibited under Title 17-A, section 553, subsection 1, paragraphs C and D;
and

G. All requirements of this Article have been met.

2. Best interests of adoptee. In determining the best interests of an adoptee, the
court shall consider and evaluate the following factors to give the adoptee a permanent
home at the earliest possible date:

‘( i

A, The love, affect;on and other emotlonal tles existing lggtweer{ the adoptee and the

dn or personsy the parent or
parents or the putative parent to provide the adi e with food, clothing and other
] cal_care or other remedial care

accorded the statu f>'“s;"et fort
1ntel est of the ad‘o;ue the

dlar mail at their last known address. Notice under this
yatent who is also a petitioner. When the parents' rights

Actual receipt of the notice is not a mecondltion of
es.chot affect the rights or responsibilities of adoptees or adoptive

completion a
parents.

5. Notice to’grandparents. The department shall notify the grandparents of a child
when the child is placed for adoption if the department has received notice that the
erandparents were granted reasonable rights of visitation or access under Title 19-A,
chapter 59 or Title 22, section 4005-E

6. Effect of adoption. An order granting the adoption has the following effect:

A. An order granting the adoption of the child by the petitioner divests the parent and
child of all legal rights, powers, privileges, immunities, duties and obligations to each
other as parent and child, except an adoptee inherits from the adoptee's former
parents if provided in the adoption decree.

Page 160 - 128LR0452(02)-1

COMMITTEE AMENDMENT




O 1 S L e ) =

— ——
_—

— e p—
IR

[
wn

[ T I N N T
L) — O ND SO I

[N O I S I\
-1 N B

[
=]

(PRI VLR VL NN %]
b — & N0

W Lo o W
P N N Y

B oW W W
S D 00 =1

COMMITTEE AMENDMENT“ "o HP. 91, L.D. 123

B. An adoption order may not disentitle a child to benefits due the child from any
3rd person, agency or state or the United States and may not affect the rights and
benefits that a Native American derives from descent from a member of a federally

recognized Indian fribe.
§9-309. Appeals

1. Appeal: bond not required of child or nexi friend. Any party may appeal from
any order entered under this Article to the Supreme Judicial Court sitting as the Law
Court, as in other civil actions, but a bond to prosecute an appeal is not required of a child
or next friend and costs may not be awarded against either.

2. Appeal expedited. An appeal from any_ord der this Article must be

expedited.

d on or after August 8, 1953
ptlons segregated from all

are confidential.

other court records.
particular adoption is proper, the court ma
persons, authonze the

. Certificate of co pllance, bring child to this State. A person_or agency who
intends to brir ng a child 1b this State from another state for the purpose of adoption must
provide to the tourt -‘ti‘e ce;rt;ﬁcatlon of compliance as required by the department
pursuant to Title22ichapter 1153 or 1154, as applicable.

2. Certificate of compliance; remove child from this State. A person or agency
who intends to remove a child from this State for the purpose of adoption in another state
must obtain from the department certification of compliance with Title 22, chapter 1153
or 1154, as applicable, prior to the removal of the child from this State.

3, Department certification required. The court may not grant a petition to adopt a
child who has been brought to or will be removed from this State for the purpose of
adoption without department certification of compliance with Title 22, chapter 1153 or
1154, as applicable.
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4, Civil violation. An agency or person who fails to comply with this section
commits a civil violation for which a fine of not less than $100 and not more than $5.000
may be adjudged.

§9-312, Foreign adoptions

If an adoption in a foreign country has been finalized and the adopting parents are
seeking an adoption under the laws of this State to give recognition to the foreign
adoplion, a court may enter a decree of adoption based solely upon a judgment of
adoption in a foreign country _and may order a change of name if requested bv the
adopting parents. The fee for filing the petition is $55.

§9-313. Advertisement

1. Definitions. As used in this section, the following ter
meanings. G )

A. "Advertise" means to communicate b
this State, including by newspaper, .p
advertising sign, radio or television, or by any.
including by e-mail, website, Internet atel
commimunication provided via th\g Internet,

s have the following

iginates within
ing, outdoor
ication_system,

or_any similar medium of

- the purpose of finding a person to adopt or otherwise take into

s

stody a particular child.

permanent ¢

3. Exceptions. This section does not prohibit:

A. The department or a child-placing agency from advertising in accordance with
rules adopted by the department; or

B. An attormnev licensed to practice in this State from advertising the attorney's
availability to practice or provide services relating to the adoption of children.

4, Violation. A person who violates subsection 2 commits a civil violation for
which a fine of not more than $5.000 may be adjudged.

Page 162 - 128LR0452(02)-1

COMMITTEE AMENDMENT




COMMITTEE AMENDMENT “ " to H.P. 91, L.D. 123

§9-314. Immunity from liability for good faith reporting; proceedings

A person, including an agent of the department, who_participates in good faith in
reporting violations of this Article or participates in a rvelated child protection
investigation or proceeding is immune from any criminal or civil fiability for reporting or
participating in the investigation or proceeding. For purposes of this section, "good faith"
does not include instances when a false report is made and the person knows the repoit is
false.

§9-315. Annulment of the adoption decree

pefition filed within one
se and annul an adoption
ie adoption was obtained

1. Annulment; reasons and limitations. A court ma
year of the decree of adoption and after notice and hearings
decree based on findings by clear and convinecing evidende th
as a result of fraud. duress or illegal procedures,

the factors set forth in Title 19-A, sectitn
the decree unless there is clear and convi

The court may allocate the cost“s'
and may appoint counsel for

failure to give any
subject matter,

etition ovannul must be given to the parents., except those
unated through a proceeding pursuant to Title 22, section

coDv Mf annulment After the court annuls a decree of adoption,_the
: certified copy of the annulment to the State

PART 4

ADOPTION ASSISTANCE PROGRAM

§9-401. Authorization: special needs children

1. Program. There is established in the Department of Health and Human Services
the Adoption Assistance Program, referred to in this Part as "the program.”

2. Adoption assistance for special needs children. Subject to rules and regulations
adopted by the department and the federal Department of Health and Human Services, the
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department may provide through the program _adoption assistance for special needs
children in its care or custody or in_the custody of a nonprofit private licensed child-
placing agency in this State if those children are legally eligible for adoption and, when
reasonable but unsuccessful efforts have been made to place them without adoption
assistance, would not otherwise be adopted without the assistance of this program.

3. One-time adoption expenses. The department shall, subject to rules and
resulations adopted by the department and the federal Department of Health and Human
Services, reimburse adoptive parents of a special needs child for one-time adoption
expenses when reasonable but unsuccessful efforts have been made to_place the child
without such assistance, e

4, "Special needs child" defined. As used in this Pa ecial needs child" means
a child who:

A, Has a physical, mental or emotional handi

B. Has a medical condition that makes pl

C. Is a member of a sibling group that’
to place:

D. Is difficult to place becaus Qf age or race;

E. Has been a victim of physica)
child at risk for future emotional

s1stance. The duration of assistance under the program may
continue until th g”sﬂ;’sation of legal parental responsibility or until the parents are no
longer supportingithe child, at which time the adoption assistance ceases. However, if the
child has need of educational benefits or has a physical, mental or emotional handicap,
adoption assistance may continue until the adoptee has attained 2] vears of age if the
adoptee. the parents and the department agree that the need for care and support exists.

8. Children from another state. Children who are in the custody of a person or
agency in another state who are brought to this State for the purpose of adoption are not
elizible for adoption assistance through the program except for reimbursement of
nonrecurring expenses if the child meets the requirements of the United States Social
Security Act, 42 United States Code, Section 673(c).
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§9-402. Adoption assistance

1. Eligible applicants. An application for the program may be submitted by the
following persons:

A, A foster parent interested in adopting an eligible child in the foster parent's care;

B, A person interested in adopting an eligible child: or

C. An adoptive parent who was not informed of the program or of facts relevant to a

child's eligibility when adopting a child who was at the time of adoption eligible for
participation in the program,

I Written agreement befone final decree. xceptions; reduction in payments, A
© program and the department

1 iitues regardless ;
(S_QE_IFYB parents move, as leing as the adoptive parents contmue to be eligible based

3 ‘a*‘i guardian; new agreement. Upon the death of all adoptive
parents, adoption assistance under the program may be transferred to the legal guardian as
long as the child ¢ontinues to be eligible for adoption assistance pursuant to the terms of
the most recent adoption assistance agreement with the adoptive parents. The department
shall enter into a new assistance agreement with the legal guardian,

§9-404. Rules

The department shall adont rules for the program consistent with this Part.'

Amend the bill by adding after Part C the following:
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'PART D

Sec. D-1. 22 MRSA §4038-E, sub-§11, §A, as amended by PL 2011, c. 420, Pt.
T, §4 and affected by §5, is further amended to read:

A. An order granting the adoption of the child by the permanency guardian divests
the consenting parent and child of all legal rights, powers, privileges, immunities,
duties and obligations to each other as parent and child, except the-inheritance-rights
betweeﬂ—the—ehﬂd—&nd—thwp&reﬁ% an_adoptee_inherits from the adoptee's former

parents if so provided in the adoption decree.

Sec. D-2, 22 MRSA §4056, sub-§1, as corrected 'y RE* 2009, c. 2, §57, i
amended to read:

the panent and child of all legal nghts powers S
obligations to each other as parent and child, e}(cept the

child-and-parent child inherits from the child'
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