CURRENT LAW LD 32

TITLE1
GENERAL PROVISIONS

CHAPTER 13
PUBLIC RECORDS AND PROCEEDINGS

SUBCHAPTER 1
FREEDOM OF ACCESS

8401. Declaration of public policy; rules of construction

The Legislature finds and declares that public proceedings exist to aid in the conduct of the
people's business. It is the intent of the Legislature that their actions be taken openly and that the
records of their actions be open to public inspection and their deliberations be conducted openly. It
is further the intent of the Legislature that clandestine meetings, conferences or meetings held on
private property without proper notice and ample opportunity for attendance by the public not be
used to defeat the purposes of this subchapter.

This subchapter does not prohibit communications outside of public proceedings between
members of a public body unless those communications are used to defeat the purposes of this
subchapter.

This subchapter shall be liberally construed and applied to promote its underlying purposes
and policies as contained in the declaration of legislative intent.

8402. Definitions

2. Public proceedings. The term "public proceedings" as used in this subchapter means
the transactions of any functions affecting any or all citizens of the State by any of the following:

A. The Legislature of Maine and its committees and subcommittees;

B. Any board or commission of any state agency or authority, the Board of Trustees of the
University of Maine System and any of its committees and subcommittees, the Board of
Trustees of the Maine Maritime Academy and any of its committees and subcommittees,
the Board of Trustees of the Maine Community College System and any of its committees
and subcommittees;

C. Any board, commission, agency or authority of any county, municipality, school district
or any regional or other political or administrative subdivision;

D. The full membership meetings of any association, the membership of which is
composed exclusively of counties, municipalities, school administrative units or other
political or administrative subdivisions; of boards, commissions, agencies or authorities of
any such subdivisions; or of any combination of any of these entities;

E. The board of directors of a nonprofit, nonstock private corporation that provides
statewide noncommercial public broadcasting services and any of its committees and
subcommittees;

F. Any advisory organization, including any authority, board, commission, committee,
council, task force or similar organization of an advisory nature, established, authorized or
organized by law or resolve or by Executive Order issued by the Governor and not
otherwise covered by this subsection, unless the law, resolve or Executive Order
establishing, authorizing or organizing the advisory organization specifically exempts the
organization from the application of this subchapter; and
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G. The committee meetings, subcommittee meetings and full membership meetings of any
association that:

(1) Promotes, organizes or regulates statewide interscholastic activities in public
schools or in both public and private schools; and

(2) Receives its funding from the public and private school members, either
through membership dues or fees collected from those schools based on the
number of participants of those schools in interscholastic activities.

This paragraph applies to only those meetings pertaining to interscholastic sports and does
not apply to any meeting or any portion of any meeting the subject of which is limited to
personnel issues, allegations of interscholastic athletic rule violations by member schools,
administrators, coaches or student athletes or the eligibility of an individual student athlete
or coach.

8403. Meetings to be open to public; record of meetings

1. Proceedings open to public. Except as otherwise provided by statute or by section
405, all public proceedings must be open to the public and any person must be permitted to attend
a public proceeding.

2. Record of public proceedings. Unless otherwise provided by law, a record of each
public proceeding for which notice is required under section 406 must be made within a reasonable
period of time after the proceeding and must be open to public inspection. At a minimum, the
record must include:

A. The date, time and place of the public proceeding;

B. The members of the body holding the public proceeding recorded as either present or
absent; and

C. All motions and votes taken, by individual member, if there is a roll call.

3. Audio or video recording. An audio, video or other electronic recording of a public
proceeding satisfies the requirements of subsection 2.

4. Maintenance of record. Record management requirements and retention schedules
adopted under Title 5, chapter 6 apply to records required under this section.

5. Validity of action. The validity of any action taken in a public proceeding is not
affected by the failure to make or maintain a record as required by this section.

6. Advisory bodies exempt from record requirements. Subsection 2 does not apply to
advisory bodies that make recommendations but have no decision-making authority.

8403-A. Public proceedings through remote access during declaration of state of emergency
due to COVID-19

1. Remote access. Notwithstanding any provision of law or municipal charter provision
or ordinance to the contrary, during a state of emergency declared by the Governor in accordance
with Title 37-B, section 742 due to the outbreak of COVID-19, a body subject to this subchapter
may conduct a public proceeding through telephonic, video, electronic or other similar means of
remote participation under the following conditions:

A. Notice of the public proceeding has been given in accordance with section 406, and the
notice includes the method by which the public may attend in accordance with paragraph
G
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B. Each member of the body who is participating in the public proceeding is able to hear
and speak to all the other members during the public proceeding and members of the public
attending the public proceeding in the location identified in the notice given pursuant to
paragraph A are able to hear all members participating at other locations;

C. The body determines that participation by the public is through telephonic, video,
electronic or other similar means of remote participation; and

D. All votes taken during the public proceeding are taken by roll call vote.

2. Application to legislative proceedings. This section does not apply to public
proceedings of the Legislature, a legislative committee or the Legislative Council, except that while
the state of emergency as set out in subsection 1 is in effect, the Legislature, a legislative committee
or the Legislative Council may restrict attendance by the public to remote access by telephonic,
video, electronic or other similar means. This section also does not apply to town meetings held
pursuant to Title 30-A, section 2524 or regional school unit budget meetings pursuant to Title 20-
A, section 1483.

3. Repeal. This section is repealed 30 days after the termination of the state of emergency
as set out in subsection 1.

EXAMPLE OF CURRENT REMOTE PARTICIPATION LANGUAGE

TITLE4
JUDICIARY
CHAPTER 33
MAINE GOVERNMENTAL FACILITIES AUTHORITY

81602. Maine Governmental Facilities Authority; members; compensation

3. Officers; quorum. The authority shall elect from its membership a chair and a vice-
chair. In addition, the authority may have a secretary and a treasurer, who may be members or
nonmembers of the authority. Three members of the authority constitute a quorum and the vote of
3 members is necessary for any action taken by the authority. A vacancy in the membership of the
authority does not impair the right of a quorum to exercise all the rights and perform all the duties
of the authority.

The authority may meet by telephonic, video, electronic or other similar means of communication
with less than a quorum assembled physically at the location of a public proceeding identified in
the notice required by Title 1, section 406 only if:

A. Each member can hear all other members, speak to all other members and, to the extent
reasonably practicable, see all other members by videoconferencing or other similar means
of communication during the public proceeding, and members of the public attending the
public proceeding at the location identified in the notice required by Title 1, section 406
are able to hear and, to the extent reasonably practicable, see all members participating
from other locations by videoconferencing or other similar means of communication;

B. Each member who is not physically present at the location of the public proceeding and
who is participating through telephonic, video, electronic or other similar means of
communication identifies all persons present at the location from which the member is
participating;
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C. A member who participates while not physically present at the location of the public
proceeding identified in the notice required by Title 1, section 406 does so only when the
member's attendance is not reasonably practical. The reason that the member's attendance
is not reasonably practical must be stated in the minutes of the meeting; and

D. Each member who is not physically present at the location of the public proceeding and
who is participating through telephonic, video, electronic or other similar means of
communication has received prior to the public proceeding all documents and materials
discussed at the public proceeding, with substantially the same content as those presented
at the public proceeding. Documents or other materials made available at the public
proceeding may be transmitted to the member not physically present during the public
proceeding if the transmission technology is available. Failure to comply with this
paragraph does not invalidate an action taken by the authority at the public proceeding.

G:\COMMITTEES\JUD\Statutes\LD 32.docx (1/30/2021 03:38:00 PM)

Office of Policy and Legal Analysis (1.30.21) 4



