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A. LANDOWNER DEFENSE TO LIABILITY CLAIM FOR INJURY OR
PROPERTY DAMAGE OCCURRING ON A PUBLIC EASEMENT

14 MRSA 8159-A. Limited liability for recreational or harvesting activities

1. Definitions. As used in this section, unless the context indicates otherwise, the following terms
have the following meanings.

A. "Premises” means improved and unimproved lands, private ways, roads, any buildings or
structures on those lands and waters standing on, flowing through or adjacent to those lands.
"Premises” includes railroad property, railroad rights-of-way and utility corridors to which public
access is permitted.

B. "Recreational or harvesting activities" means recreational activities conducted out-of-doors,
including, but not limited to, hunting, fishing, trapping, camping, environmental education and
research, hiking, rock climbing, ice climbing, bouldering, rappelling, recreational caving, sight-
seeing, operating snow-traveling and all-terrain vehicles, skiing, hang-gliding, noncommercial
aviation activities, dog sledding, equine activities, boating, sailing, canoeing, rafting, biking,
picnicking, swimming or activities involving the harvesting or gathering of forest, field or marine
products. It includes entry of, volunteer maintenance and improvement of, use of and passage over
premises in order to pursue these activities. "Recreational or harvesting activities" does not include
commercial agricultural or timber harvesting.

C. "Occupant™ includes, but is not limited to, an individual, corporation, partnership, association or
other legal entity that constructs or maintains trails or other improvements for public recreational
use.

2. Limited duty. An owner, lessee, manager, holder of an easement or occupant of premises does
not have a duty of care to keep the premises safe for entry or use by others for recreational or harvesting
activities or to give warning of any hazardous condition, use, structure or activity on these premises to
persons entering for those purposes. This subsection applies regardless of whether the owner, lessee,
manager, holder of an easement or occupant has given permission to another to pursue recreational or
harvesting activities on the premises.

3. Permissive use. An owner, lessee, manager, holder of an easement or occupant who gives
permission to another to pursue recreational or harvesting activities on the premises does not thereby:

A. Extend any assurance that the premises are safe for those purposes;

B. Make the person to whom permission is granted an invitee or licensee to whom a duty of care is
owed; or

C. Assume responsibility or incur liability for any injury to person or property caused by any act of
persons to whom the permission is granted even if that injury occurs on property of another person.

4. Limitations on section. This section does not limit the liability that would otherwise exist:
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A. For awillful or malicious failure to guard or to warn against a dangerous condition, use, structure
or activity;

B. For an injury suffered in any case where permission to pursue any recreational or harvesting
activities was granted for a consideration other than the consideration, if any, paid to the following:

(1) The landowner or the landowner's agent by the State; or

(2) The landowner or the landowner's agent for use of the premises on which the injury was
suffered, as long as the premises are not used primarily for commercial recreational purposes
and as long as the user has not been granted the exclusive right to make use of the premises for
recreational activities; or

C. For an injury caused, by acts of persons to whom permission to pursue any recreational or
harvesting activities was granted, to other persons to whom the person granting permission, or the
owner, lessee, manager, holder of an easement or occupant of the premises, owed a duty to keep
the premises safe or to warn of danger.

5. No duty created. Nothing in this section creates a duty of care or ground of liability for injury
to a person or property.

6. Costs and fees. The court shall award any direct legal costs, including reasonable attorneys'
fees, to an owner, lessee, manager, holder of an easement or occupant who is found not to be liable for
injury to a person or property pursuant to this section.

COURT CASE
Hafford v. Great N. Nekoosa Corp., 687 A.2d 967 (Me. 1996)

The operator of outfitting business sued a property owner for injuries sustained in collision on eroded
road. The SJC held that the operator, who was driving to pick up customers’ vehicles at time of
accident, was pursuing recreational activity so as to render the property owner immune from any
liability for failure to maintain road properly.

STATUTORY HISTORY
The SJC described the history of this statutes in Stanley v. Tilcon Maine, Inc., 541 A.2d 951 (Me. 1988)

“The history of 14 M.R.S.A. §159-Ais as follows: The statute was first enacted by P.L. 1961,
ch. 276, entitled “An Act Relating to Liability of Landowners Towards Hunters, Fishermen, Trappers,
Campers, Hikers, or Sightseers” and provided that landowners owed no duty to others who used their
premises for “hunting, fishing, trapping, camping, hiking or sightseeing.” R.S. ch. 37, § 152 (1954).
“Premises” was defined as “lands, private ways and any buildings and structures thereon.” R.S. ch. 37,
8152(V) (1954). It was codified in 1964 under 12 M.R.S.A. §8 3001-3005. In 1969, it was amended
to include within the list of activities, operation of snow traveling vehicles and recreational activities.
P.L. 1969, ch. 342, and P.L. 1969, ch. 504, 8§ 21-A. In 1979, it was again amended to include “skiing,
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hang-gliding, boating, sailing, canoeing, rafting or swimming, or activities that involve harvesting or
gathering forest products.” The definition of premises was amended to include “improved and
unimproved lands,” as well as waterways. P.L. 1979, ch. 253, § 2; P.L. 1979, ch. 514, § 1; P.L. 1979,
ch. 663, § 75. In 1979 the statute was moved from the inland fisheries and wildlife laws (Title 12) into
the civil procedure laws (Title 14). In 1983, it was amended to include all-terrain vehicles. P.L. 1983,
ch. 297, 82. Finally, in 1985, the statute was amended to include a provision for award of legal costs
to defendants who prevail under the statute. P.L. 1985, ch. 762, § 25.” Stanley @ 952.

Since 1985, §159-A has been amended as follows:
P.L. 1993, ch. 622

v’ provided that the definition of “recreational or harvesting activities” in sub-81, 1B was not
limited to specifically listed activities and excluded commercial timber harvesting;

v' added new YB, sub-{1 and sub-{2 to sub-8§ 4, Limitation on section; and

v" added reference to “managers” in conjunction with owners, lessees and occupants,
throughout

P.L. 1995, ch. 566:

v’ expanded the list of “recreational or harvesting activities” and excluded commercial
agricultural harvesting in sub-81, 1B;

v added “holder of an easement”; and

P.L. 2003, ch. 509 added a definition for “occupant” as new § C to sub-81

P.L. 2006, ch. 375 added the sentence, "Premises"” includes railroad property, railroad rights-of-
way and utility corridors to which public access is permitted.” into sub-81, 1A

P.L. 2007, ch. 260 added “even if that injury occurs on property of another person” to sub-83, JC

P.L. 2009, ch. 156 added “noncommercial aviation activities” to the definition of “recreational
activities” in sub-81, B

P.L. 2015, ch. 20 added “rock climbing, ice climbing, bouldering, rappelling” to the definition of
“recreational activities” in sub-81, B

B. PROPERTY OWNERS’ LIABILITY FOR ENVIRONMENTAL DAMAGE
TO PUBLIC EASEMENT

38 MRSA 8347-A, sub-87. Landowner liability for actions of others

7. Landowner liability for actions of others. An owner, lessee, manager, easement holder or
occupant of premises is not subject to criminal sanctions or civil penalties or forfeitures for a
violation of laws or rules enforced by the department or the board if that person provides substantial
credible evidence that the violation was committed by another person other than a contractor,
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employee or agent of the owner, lessee, manager, easement holder or occupant. This subsection
does not prevent the department, the board or a court from requiring an owner, lessee, manager,
easement holder or occupant of premises to remediate or abate environmental hazards or damage
or to reimburse the department for the cost of such remediation or abatement. An owner, lessee,
manager, easement holder or occupant of premises is subject to criminal sanctions or civil penalties
or forfeitures for failure to comply with a lawful administrative order or court order to remediate
or abate environmental hazards or damage.

A. The department shall investigate substantiated allegations by an owner, lessee, manager,
easement holder or occupant that the violation was caused by another person.

B. If an owner, lessee, manager, easement holder or occupant is subjected to criminal sanctions
or civil penalties or forfeitures, or if such a person is required to remediate or abate
environmental hazards or damage as a result of violations by another person, the owner, lessee,
manager, easement holder or occupant has a cause of action against the actual violator to
recover all damages and costs, including attorney's fees, incurred in connection with the
environmental damage, and all costs, including attorney's fees, incurred in bringing the action
to recover.

C. This subsection does not apply to persons who are defined as "responsible parties” under
chapter 3, subchapters I1-A and I1-B; chapter 13, subchapter II-A; or chapter 13-B.

C. PROPERTY OWNERS’ REMEDY FOR DAMAGE TO PUBLIC
EASEMENT

23 MRSA 83029-A. Damage to public easement; cause of action

1. Cause of action. An owner of property abutting a discontinued or abandoned road in which
a public easement exists may bring a civil action in Superior Court for damages and injunctive
relief against a person who causes damage to the road in a manner that impedes reasonable access
by the property owner to the property owner's property by motor vehicle as defined in Title 29-A,
section 101, subsection 42.

2. Damages. Damages may be sought pursuant to subsection 1 in an amount reasonably
necessary to restore the road to its condition prior to the use by the person against whom the action
is brought.

3. Attorney's fees and costs. If the plaintiff under subsection 1 is the prevailing party, the
plaintiff may be awarded reasonable attorney's fees and costs.
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